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U.S. Customs Service 


Treasury Dectstons 


19 CFR Part 177 
(T.D. 84-130) 


Amorphous Silicas; Change of Tariff Classification 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document gives notice that Customs is changing 
its current established and uniform practice of classifying imported 
synthetically produced amorphous silicas as “silica”, free of duty. 
After reviewing comments received in response to the notice pro- 
posing this change, Customs will now classify that merchandise 
under the tariff provision for “other inorganic compounds”, at the 
appropriate rate of duty. 


EFFECTIVE DATE: This change of practice will be effective as to 
merchandise entered for consumption, or withdrawn from ware- 
house for consumption, on or after Sept. 24, 1984. 


FOR FURTHER INFORMATION CONTACT: John G. Hurley, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to an established and uniform practice, based on Treas- 
ury Decision 68-29(14) and subsequent importations, Customs has 
classified highly dispersed, synthetically produced amorphous sili- 
cas, including silica gel, under the provision for silica, not specially 
provided for, in item 523.11, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202). 

However, information has been developed by Customs to indicate 
that the merchandise in question, being synthetically produced, has 
significantly different physical and chemical properties from min- 
eral silica and does not have the same use(s) as the natural sub- 


1 





2 CUSTOMS 


stance. In addition, it appears that synthetic amorphous silicas are 
not used in the trade or commerce as substitutes for the mineral 
silica. 


CHANGE OF PRACTICE 


On the basis of the above information, Customs has determined 
that the established and uniform practice of classifying synthetical- 
ly produced amorphous silicas as (mineral) silica, in item 523.11, 
TSUS, is clearly wrong. It is Customs position that synthetic amor- 
phous silicas, including the silica gel in question, a highly dispersed 
silica produced by the pyrogenic method from silicon tetrachloride, 
which is an anhydride of silicic acid, is properly classifiable under 
the provision for other inorganic compounds, in item 423.00, TSUS, 
and is dutiable. A notice proposing this change of practice was pub- 
lished in the Federal Register on April 29, 1983 (48 FR 19395). 


DISCUSSION OF COMMENTS 


Four comments were received in response to the notice, all op- 
posed. It was the commenters’ contention that synthetic amorphous 
silicas, including silica gel, are a form of the mineral silica. Silica 
gel is said to be a polymerized colloidal silica. Synthetic amorphous 
silicas are said to be technically described as substantially dehy- 
drated polymerized silica. It is argued that item 523.11, TSUS, 
silica, not specially provided for, is an eo nomine provision, and, 
therefore, includes the synthetic forms. In support of their position 
the commenters submitted several brochures in which synthetic 
amorphous silicas and silica gel were referred to as forms of silica. 

A common definition of a synthetic mineral is a substance 
having the same chemical composition, crystalline form and other 
physical properties of the naturally occurring mineral. In other 
cases concerning the identification of the synthetic material as the 
natural for tariff purposes, the court has said that the term 
“rubber” as used in the tariff schedules includes rubber produced 
by artificial means, provided it is the same substance or possesses 
the essential characteristics and qualities of the material known as 
rubber. Synthetic rubber tires were known in the trade as rubber 
tires and there was no difference between the natural rubber tire 
and the synthetic rubber tire. A. M. Deringer v. United States, (C.D. 
1882). The court also stated that synthetic diamond particles pos- 
sess many of the chemical, mineralogical and physical properties of 
natural diamonds and are considered by scientists and the industri- 
al diamond trade to be diamonds, and have the same end uses. 
Christensen Diamond Product v. United States (C.D. 2537). 

Thus, the criteria to be met in order to identify the synthetic ma- 
terial as the natural for tariff purposes is whether the synthetic 
material has the same chemical, mineralogical and physical prop- 
erties as the natural, considered by scientists and the trade to be 
the same, and has the same end uses. 
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In this case, as to the synthetic amorphous silicas, the physical 
and chemical properties are different from the mineral silica. The 
mineral is crystalline in structure, while the synthetic amorphous 
form is described as a form of dehydrated polymerized silica. While 
the mineral silica is an abrasive and toxic, the synthetic amor- 
phous silicas are not abrasive and not toxic, to the extent that 
many forms are used in foods. 

Thus, the principal thing that the mineral and synthetic amor- 
phous silicas have in common is that they are called “silica,” ap- 
parently because they contain the element silicon. However, the 
synthetic amorphous form is not a substitute for the mineral, since 
it is not used for the same purposes as is the mineral form. Al- 
though it may be referred to as silica, it is not identified with the 
mineral by technical experts. 

Rather than being a synthetic form of the mineral, synthetic 
amorphous silicas are manufactured items which bear little simi- 
larity to the mineral, having separate and distinct properties and 
uses totally different from the mineral form. 


CHANGE OF PRACTICE 


After careful analysis of the comments and further review of the 
matter, synthetically produced amorphous silicas, including “silica 
gel” will be classifiable under the provision for other inorganic 


compounds in item 423.00, TSUS, subject to the appropriate rate of 
duty. 

This change of practice revokes T.D. 68-29(14) and any other ex- 
isting Treasury or Customs Decisions, or other administrative rul- 
ings, to the extent that they are inconsistent with the new practice. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Part 177 


Administrative practice and procedure, Customs duties and in- 
spection, Government procurement. 
Date: June 19, 1984. 
WILLIAM VON RAas, 
Commissioner of Customs. 


[Published in the Federal Register, June 25, 1984 (49 FR 25836)] 
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19 CFR Part 101 
(T.D. 84-131) 


Change in Hours of Customs Service at Noyes, Minnesota 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document reduces the hours of service currently 
provided at the Customs port of Noyes, Minnesota, located on the 
U.S.-Canadian border, in the Pembina, North Dakota, Customs Dis- 
trict. 

Because traffic at Noyes does not justify the current 24-hour 
schedule, service between midnight and 8 a.m. is being eliminated. 
The Customs port of Pembina, only a mile and a quarter from 
Noyes, will remain open 24-hours daily and absorb any traffic that 
would otherwise enter the United States at Noyes between mid- 
night and 8 a.m. 

This change, which will enable Customs to obtain more efficient 
use of its personnel, facilities, and resources, will result in substan- 
tial savings to the Government. Further, it will not have any major 
adverse impact on industry, transportation, or the local population. 


EFFECTIVE DATE: July 26, 1984. 
FOR FURTHER INFORMATION CONTACT: Denise Crawford, 


Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 101.6, Customs Regulations (19 CFR 101.6), provides that, 
with certain stated exceptions, each Customs office shall be open 
for the transaction of Customs business between the hours of 8:30 
a.m. and 5 p.m. on all days of the year except Saturdays, Sundays, 
and national holidays. It also provides that services performed out- 
side a Customs office generally shall be furnished between the 
hours of 8 a.m. and 5 p.m. However, because of local conditions, dif- 
ferent but equivalent hours may be necessary to maintain adequate 
and efficient service. 

The Customs ports of entry of Noyes, Minnesota, and Pembina, 
North Dakota, both located on the U.S.-Canadian border in the 
Pembina, North Dakota, Customs District, currently operate on a 
24-hour basis and are staffed by Customs and Immigration and 
Naturalization Service personnel. Because traffic at Noyes and 
Pembina does not justify the hours of service between midnight 
and 8 a.m., and since these two ports are located only a mile and a 
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quarter from each other, Customs does not believe it is cost effi- 
cient to staff both locations on a 24-hour basis. Because Pembina is 
located on an interstate highway and Noyes is not, and since a 
lesser volume of traffic is processed at Noyes between midnight 
and 8 a.m. than is processed at Pembina during the same hours, by 
notice published in the Federal Register on January 12, 1984 (49 
FR 1530), Customs proposed to eliminate service between midnight 
and 8 a.m. at Noyes. 

As stated in the notice, the change will enable Customs to realize 
a savings of more than $40,000 a year. In addition, the proposal 
will not have any major adverse impact on industry, transporta- 
tion, or the local population because of the close proximity to Pem- 
bina which will easily absorb the additional workload. 


DISCUSSION OF COMMENTS 


Fifteen comments were received in response to the notice. One 
commenter favored the reduction in hours, fourteen opposed. The 
commenter in favor stated that since there are very few trucks or 
tourists traveling either port during the midnight shift, Customs is 
justified in proceeding with the proposal. 

The opposing comments contained several common observations, 
i.e., that the ports of Noyes and Pembina are unique in that traffic 
can travel through both ports easily, better service to North 
Dakota is unfair to Minnesota, and there are more cost efficient 
measures which could be taken such as moving the administration 
building from Pembina to Noyes. 

In response to these comments, Customs believes that because 
the ports are located only a mile and a quarter apart, and since 
Pembina is located on an interstate highway and handles the ma- 
jority of traffic, it appears more practical to close Noyes during 
these hours rather than Pembina. In addition to these factors, be- 
cause Customs plans no further reduction in the hours of service at 
Noyes, and since there is only a small amount of traffic on the road 
after midnight, Customs believes there will be little, if any, adverse 
impact on local businesses in either North Dakota or Minnesota. 
With regard to the suggestion that the administration building in 
Pembina be closed and moved to Noyes, based on the number of 
employees now located at Pembina and when coupled with reloca- 
tion expenses, etc., there would not be any savings. 

Canadian Customs and Excise commented that, as a result of the 
change, they would have to look seriously at moving their automat- 
ed commercial facility (Emerson East), located at Noyes, to Pem- 
bina (Emerson West), at considerable cost and inconvenience. How- 
ever, this has been resolved through meetings between U.S. and 
Canadian Customs and Excise officials. The Deputy Minister of 
Revenue for Canadian Customs and Excise recently advised Cus- 
toms that the Canadians can accommodate changes if necessary. 
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Members of the transportation industry were among those oppos- 
ing the proposal. A trucking firm stated that the proposal would 
cause delays, additional costs, and undue hardship on the move- 
ment of goods. Customs does not agree. For northbound trucks re- 
quiring Canadian inspection and previously utilizing the Noyes/ 
Emerson East crossing, an additional distance of less than 5 miles 
would be necessary to cross at Pembina/Emerson West. However, a 
significant percentage of loaded trucks presently enter first at 
Pembina/Emerson West and would not be affected by the change. 
In fact, a truck destined to Canada on Interstate 29 would save % 
mile by entering at Pembina/Emerson West rather than crossing 
over to Noyes to enter Emerson East directly. The additional work- 
load can be sufficiently handled at Pembina during the midnight to 
8 a.m. hours of service. Therefore, Customs believes any adverse 
impact on the movement of goods will be minimal. 

A railroad company also opposed the proposal on the basis that 
since the railroad inspection facilities have always been located in 
Noyes, overtime costs would escalate and there would be some in- 
convenience to the joint agency of U.S. and Canadian railroad 
clerks whose office is located on the Canadian side of the border at 
Emerson East opposite Noyes. These clerks meet trains coming into 
the United States with the necessary paperwork for Customs clear- 
ance at Noyes. Since Customs has never regularly provided service 
to the railroads during the midnight shift, and they arrive sporadi- 
cally and never on a scheduled basis, overtime has always been in- 
curred by the requesting railroads. The only change for requesting 
overtime service will be to call Customs at the Pembina office 
rather than the Noyes office. Customs will develop a procedure to 
correct any transportation problems the joint agency of U.S. and 
Canadian railroad clerks may encounter. Between midnight and 8 
a.m., the railway agents will be able to enter at Noyes and report 
for inspection to the Customs officer at the depot who has been 
called to clear the train. 

Finally, an issue was raised concerning the 7:15 a.m. arrival of 
the Greyhound Bus at Noyes. One local business uses this stop to 
board freight for further delivery. The terminal manager for Grey- 
hound Bus lines at Fargo, North Dakota, was contacted and indi- 
cated the existing route could be changed to enter at Pembina. 

Accordingly, after consideration of the comments, and further 
review of the matter, Customs has determined that it is desirable 
to make the change as proposed. 


CHANGE IN Hours oF SERVICE 


Customs service at Noyes, Minnesota, will be provided between 
the hours of 8 a.m. and midnight, daily. No service will be provided 
between midnight and 8 a.m. 
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DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 


Approved: June 8, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 26, 1984 (49 FR 26050)] 


(T.D. 84-132) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
Instruments of International Traffic of a kind specified in section 10.4la of the 
Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41la of the Cus- 


toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 
Dated: June 1, 1984. 


| Date of | Filed with district 
Name of principal and surety | Date of bond saree director/area 
| - director/amount 





Amersham Corp., 2636 So. Clearbrook | Feb. 22, 1984 Apr. 3, 1984 
Dr., Arlington Heights, IL; National 
Surety Corp. | 

Ariel Maritime Group, Inc. (an IL | Mar. 2, 1984 Mar. 5, 1984 
Corp.) and its subsidiary: Orbis 
Marine Enterprises, Inc. (a CA 
Corp.), 90 West St., New York, NY; 
American Casualty Co. of Reading, 
PA. 

Asahi Chemical Industry America Inc., | Apr. 16, 1984 | Apr. 16, 1984 | Charleston, SC 
350 Fifth Ave., New York, NY; | $10,000 
Washington International Ins. Co. | 

Atochem, U.S.A. Inc., (a NY Corp.), 13 | Mar. 19, 1984 | Mar. 19, 1984 | New York Seaport 
Sunflower Ave., Paramus, NJ; Amer- | $10,000 
ican Motorists Ins. Co. (an IL Corp.). 


Chicago, IL 
$10,000 


New York Seaport 
$10,000 


| 
—_—_—_—_—_—_}—— 
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Name of principal and surety 


Canstate Lines Ltd. (a foreign corp.), 11 
Newarke St., Lescester, England; 
Washington International Ins. Co. 
(an AZ Corp.). 

Central Marine Lines, Inc., 2333 
Tchoupitoulas St., New Orleans, LA; 
Old Republic Ins. Co. 

D 3/30/84 

China Ocean Shipping Co., 200 Caron- 
delet St., New Orleans, LA; Washing- 
ton International Ins. Co. 

D 3/6/84 

Connors Brothers, Ltd., Black’s Har- 
bour, New Brunswick, Canada; 
Aetna Casualty & Surety Co. 

Continental Can International Corp., 
711 Jorie Blvd., Oak Brook, IL; 
American Casualty Co. of Reading, 
PA. 

D 4/3/84 

Dalton Steamship Corp., 736 Union St., 
New Orleans, LA; Washington Inter- 
national Ins. Co. 

D 3/6/84 

Degussa Corp. (a NJ Corp.), Rt. 46 at 
Hollister Rd.; P.O. Box 2004, Teter- 
boro, NJ; Washington International 
Ins. Co. (an AZ Corp.). 

E.D.S. International Shipping Corp. (a 
NY Corp.), 506 Cozine Ave., Brook- 
lyn, NY; Peerless Ins. Co. 

E.L.M.A. General Agency Corp. (a NY 
Corp.), One World Trade Center, 
New York, NY; American Motorists 
Ins. Co. (an IL Corp.). 

Charles Gee and Co. (a foreign corp.), 
19 Fish Street Hill, London, Eng- 
land; Washington International Ins. 
Co. (an AZ Corp.). 

Guerlain Inc. (a NY Corp.), Rt. 138, 
Somers, NY; American Motorists Ins. 
Co. (an IL Corp.). 

(PB 4/22/82) D 4/23/84} 

Haniel Phoenix Transport Inc., (a NY 
Corp.), 105 Washington St., New 
York, NY; Washington International 
Ins. Co. (an AZ Corp.). 

Hooker Chemicals & Plastics Corp., 345 
Third St., Niagara Falls, NY; Ameri- 
can Motorists Ins. Co. 

D 4/17/84 

Hyundai Merchant Marine (America), 
Inc., 1515 S.W. 5th, Suite 1050, Port- 
land, OR; Sentry Insurance, a 
Mutual Co. 

(PB 3/15/83) D 3/15/84 2 

Inter Pacific Shipping Corp., 444 West 
Ocean Blvd., Long Beach, CA; Old 
Republic Ins. Co. 

Intsel Corp., 825 3rd Ave., New York, 
NY; St. Paul Fire & Marine Ins. Co. 
D 5/4/84 
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Date of bond 


Mar. 6, 1984 


Sept. 2, 1983 


July 8, 1981 


Feb. 9, 1984 


Sept. 1, 1982 


June 4, 1981 


Apr. 3, 1984 


Mar. 23, 1984 


Apr. 6, 1984 


Apr. 25, 1984 


Apr. 21, 1984 


Mar. 28, 1984 


Mar. 15, 1984 


May 8, 1984 


Mar. 27, 1978 








Date of 
approval 


Mar. 7, 1984 


Sept. 20, 1983 


July 10, 1981 


Mar. 7, 1984 


Sept. 3, 1982 


June 4, 1981 


Apr. 5, 1984 


Mar. 27, 1984 


Apr. 6, 1984 


Apr. 25, 1984 


Apr. 28, 1984 


Mar. 29, 1984 


Mar. 15, 1984 


May 8, 1984 


Mar. 31, 1978 








Filed with district 
director/area 
director/amount 


New York Seaport 
$10,000 


New Orleans, LA 
$10,000 


New Orleans, LA 
$10,000 


Portland, ME 
$10,000 


New York Seaport 
$10,000 


New Orleans, LA 
$10,000 


New York Seaport 
$10,000 


New York Seaport 
$10,000 

New York Seaport 
$10,000 


New York Seaport 
$10,000 


New York Seaport 
_ $10,000 


New York Seaport 
$10,000 


New York Seaport 
$10,000 


Portland, OR 
$10,000 


San Francisco, CA 
$10,000 


New York Seaport 
$10,000 
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Name of principal and surety 


Matheson Gas—see: Searle Medical Products USA Inc. 
16416 Northchase #250, | Oct. 16, 1981 


NS., Inc., 
Houston, TX; Old Republic Ins. Co. 

D 4/9/84 

Navios Ship Management Services Inc. 
(a DE Corp.), One Greenwich Plaza, 
Greenwich, CT; Federal Ins. Co. (a 
NJ Corp.). 

Oakrun Farm Bakery Ltd., 58 Carluke | Feb. 2, 1984 
Rd., RR#2, Ancaster, Ontario, 

Canada; Washington International 
Ins. Co. 

Ocean World Lines, Inc., 1 World | Apr. 8, 1981 
Trade Center, New York, NY; Wash- 
ington International Ins. Co. 

D 3/15/84 

Omnium Agencies, Inc. (a NY Corp.), 
42 Broadway, New York, NY; Old 
Republic Ins. Co. (a PA Corp.). 

(PB 4/28/81) D 4/25/848 


Apr. 5, 1984 


Orbis Marine Enterprises, Inc.—see: Ariel Maritime Gro’ 


RDA International, Inc., 2350 East | Feb. 2, 1984 
North Belt, Suite 850, Houston, TX; 
Washington International Ins. Co. 

Searle Medical Products USA Inc., and 
its div. Matheson Gas, 932 Patterson 
Plank Rd., East Rutherford, NJ; 
Peerless Ins. Co. 

D 4/9/84 

Seneca Foods Corp., P.O. Box 71, Lee 
Road, Prosser, WA; Old Republic Ins. 
Co. 

D 2/27/84 

Tank Traffic America, Inc., 12850 Ree- | May 4, 1984 
veston Rd., Houston, TX; Washing- 
ton International Ins. Co. 

Trans Mar Agencies, Inc. (a NJ Corp.), 
100 Church St., New York, NY; In- 
surance Company of North America 
(a PA Corp.). 





Apr. 3, 1984 


Ugine Kuhlmann of America, Inc., 325 | Aug. 23, 1976 


Sylvan Ave., Rt. 9-W, Englewood 
Cliffs, NJ; American Motorists Inc. 
Co. 

D 3/19/84 


Date of bond 


Mar. 6, 1984 


June 12, 1981 


Mar. 2, 1983 


Filed with district 
director/area 
director/amount 


Date of 
approval 


Oct. 26, 1981 Houston, TX 


$10,000 
Mar. 6, 1984 New York Seaport 
$10,000 


Mar. 7, 1984 Buffalo, NY 


$10,000 


Apr. 8, 1981 New York Seaport 


$10,000 


Apr. 18, 1984 | New York Seaport 


$10,000 





p, Inc. 
Feb. 27, 1984 


Houston, TX 
$10,000 


June 25, 1981 | New York Seaport 


$15,000 


Mar. 3, 1983 Seattle, WA 


$10,000 


May 8, 1984 Houston, TX 


$20,000 
Apr. 17, 1984 | New York Seaport 
$10,000 


Aug. 26, 1976 | New York Seaport 


$10,000 











1 Surety is Washington International Ins. Co. 


2 Principal is Asia Merchant Marine America, Inc. Surety is Washington International Ins. 


3 Surety is Peerless Ins. Co. 


(BON-3-10) 
216888 


GEORGE C. STEUART 


(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 
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19 CFR Part 4 


Foreign Equipment Purchases by, and Repairs to, American-Flag Vessels 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: The Customs Regulations provide procedures for the 
appeal of adverse decisions of the Customs Service concerning the 
remission or refund of duties assessed or paid on the cost of repairs 
made to American-flag vessels abroad, which repairs were necessi- 
tated by stress of weather or other casualty. 

This document withdraws a notice which proposed to clarify the 
regulations by (1) stating that the protest procedures provided in 
the Customs Regulations are not applicable to matters involving 
relief sought due to circumstances involving stress of weather or 
other casualty, and (2) by stating that applications for relief in cir- 
cumstances involving stress of weather or other casualty must be 
submitted within 2 years of the liquidation of a vessel repair entry. 

After analysis of the comments received in response to the pro- 
posal and further review of the matter, Customs has determined 
that the proposal should not be adopted at this time. Any clarifying 
amendments will be included in a revision of the regulations relat- 
ing to vessels. 


DATE: Withdrawal effective June 25, 1984. 


FOR FURTHER INFORMATION CONTACT: John A. Mathis, Car- 
rier Rulings Branch, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The owners or masters of certain American vessels are required 
by section 466(a), Tariff Act of 1930, as amended (19 U.S.C. 1466(a)), 
to declare, enter, and pay a special 50 percent ad valorem duty on 
the cost of all repairs (including purchases of equipment, repair 
parts, or materials) made to the vessel outside the United States. If 
the owner or master disputes the decision of the appropriate Cus- 
toms officer to classify an expenditure as dutiable, the owner or 
master may file a protest with Customs challenging the classifica- 
tion, rate, and amount of duties chargeable, in accordance with sec- 
tion 514, Tariff Act of 1930, as amended (19 U.S.C. 1514). Section 
466(d), Tariff Act of 1930, as amended (19 U.S.C. 1466(d)), provides 
for remission or refund of the duty if (1) the repairs or purchases 
were necessary to repair damage caused by stress of weather or 
other casualty while the vessel was in the regular course of its 
voyage and to secure the safety and seaworthiness of the vessel to 
enable it to reach its port of destination, (2) the equipment, repair 
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parts, or materials purchased were of American origin and in- 
stalled by the vessel’s crew or U.S. residents, or (3) the equipment, 
repair parts, or materials purchased, including the labor cost in- 
volved, were used as dunnage for cargo, or for the erection of tem- 
porary bulkheads or similar devices for the control of cargo. 

The administrative procedure for remission or refund of duties 
when the master or vessel owner alleges that an expenditure cov- 
ered by an entry is within the circumstances specified in section 
466(d), is set forth in section 4.14, Customs Regulations (19 CFR 
4,14). 

' The effect that liquidation of a vessel repair entry has on the 
right to appeal by the master or owner of a vessel depends on 
whether the appeal is based upon a question of classification 
(dutiability of the foreign expenditure) or remission or refund of 
duties due to certain circumstances. If the expenditure is alleged 
not to be dutiable under section 466(a), the owner of the vessel 
must file a protest in accord with section 514 within 90 days of liq- 
uidation of the entry to obtain further review of the claim. Howev- 
er, if the expenditure is alleged to warrant relief pursuant to sec- 
tion 466(d), because of circumstances such as stress of weather or 
other casualty, there is presently no specific time limit after liqui- 
dation of the entry within which a request for additional consider- 
ation of the claim must be filed. An appeal from that decision may 
be made at any time after liquidation of the entry. 

Customs published a notice in the Federal Register on May 20, 
1983 (48 FR 22746), proposing to amend section 4.14(f), Customs 
Regulations, to clarify the appeal procedures to be utilized for sec- 
tion 466(d) matters as opposed to those cases arising under section 
466(a). The proposal stated that the normal protest procedures set 
forth in Part 174, Customs Regulations (19 CFR Part 174), are not 
applicable to relief sought under section 466(d). A two-year time 
limit was proposed for filing applications for relief submitted under 
section 466(d). 

Interested parties were given until July 19, 1983, to submit writ- 
ten comments concerning the proposal. Only two comments were 
received in response to the notice, both expressing qualified 
support. 


AcCTION—WITHDRAWAL OF PROPOSAL 


Based upon analysis of the comments received, and upon further 
review of the proposal, Customs has determined that clarifying 
amendments such as those published in the notice are not really 
needed. Additionally, a complete revision of Part 4, Customs Regu- 
lations (19 CFR Part 4), is currently under consideration. Any clari- 
fying amendments can be included in that revision. Accordingly, 
the notice published in the Federal Register on May 20, 1983 (48 
FR 22746), is withdrawn. 





CUSTOMS 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: June 8, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 25, 1984 (49 FR 25884)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. Payment by check or money order must accompany an 
order when the total charges are $3.00 or more. The cost per ruling 
(number of pages multiplied by $0.15) is indicated in the right hand 
column listed below. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs Bulletin; many rulings predating 
the establishment of the microfiche system, and other ruling deci- 
sions issued by the Office of Regulations and Rulings. The micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

Additions to both sets of fiche are made quarterly. Requests for 
subscriptions to the microfiche should be directed to the Legal Re- 
trieval and Dissemination Branch. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: June 18, 1984. 

B. JAMES FRITZz, 
Director, Regulations Control 
and Disclosure Law Division. 
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Date of Control 
decision No. 





Please Note: Payment bv check or money order must accompany an order when the 
total charges are $3.00 or more. 


3-19-84 071365 Classification: transmitter and several 
receivers for the hearing impaired 
classified under item 960.15, TSUS 

3-12-84 071531 Classification: television tuner assem- 
blies are more than television tuners 
and are classified as parts of televi- 
sion apparatus in item 685.20, TSUS 

071601 Value: the applicability of the GSP to 
merchandise which passes through a 
free zone in a non-beneficiary country 
prior to importation into the United 


4-6-84 071600/ Value: parts of handicraft kits exported 
071752 to Mexico for packaging into kit form, 

entitled to item 800.00, TSUS; yarns 

exported in long lenghts and cut to 

smaller lengths for winding on card- 

board holders, entitled to item 806.20, 


071759 Value: certain gloves exported for the 
purpose of finishing by closing the 
fingertips are not entitled to item 
807.00 tariff treatment 

106492 Vessels: multiple permits to unlade and 
multiple bonds are permitted for one 
vessel but such practice should not be 
encouraged 

106509 Vessel Repair: the cost for hull cleaning 
and removal of a mooring line from a 
propeller are non-dutiable (19 U.S.C. 


106535 Vessels: vessels that are designed as 
cargo carrying vessels do not qualify 
as special purpose vessels under 19 
U.S.C. 1466(e) when use to store and 
transport supplies for armed forces of 
the U.S. Government 

106552 Vessels: U.S.-flag vessels operating be- 
tween foreign countries are engaged 
in foreign trade; foreign repairs to all 
vessels documented under the laws of 
the U.S. to engage in foreign trade 
are subject to entry and payment of 
duty under 19 U.S.C. 1466(a) 





UNPUBLISHED CUSTOMS SERVICES DECISIONS 





Date of Control 
decision No. 





4-11-84 106590 Instruments of International Traffic: 


collapsible flatracks and platform 
flats designated as instruments of 
international traffic pursuant to 19 
U.S.C. 1322(a) and 19 CFR 10.41(a) 


4-6-84 106633 Instruments of International Traffic: 


certain steel tape drums and stands 
designated as instruments of interna- 
tional traffic pursuant to 19 U.S.C. 
1322(a) and 19 CFR 10.41(a) 


3-30-84 106689 Vessels: an incomplete oil drilling plat- 


form becomes a coastwise point when 
attached to or submerged onto the 
Outer Continental Shelf, but, when a 
platform jacket and platform compo- 
nents are installed in one continuous 
operation, the platform will not be 
considered a coastwise point until 
that installation operation is complete 
(46 U.S.C. 883, 43 U.S.C. 1333(A)) 


3-5-84 542610 Value: export value to a selected pur- 


chaser requires that the price fairly 
reflect market value 


3-16-84 543267 Value: transaction value of imported 


merchandise does not include U.S. 
freight charges (section 402(b)\(3)\AMii), 
Tariff Act of 1930) 


3-20-84 543285 Value: transaction value may be trans- 


fer price adjusted to actual prices de- 
termined after importation, if based 
upon previously agreed to formula 
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Before Forp, Judge. 
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DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


[Remanded.] 


(Decided: May 31, 1984) 


Leonard M. Fertman, P.C., Leonard M. Fertman; Arthur E. Schwimmer, at the 
hearing, for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch; 
Saul Davis for the defendant. 


Forp, Judge: The matter before the Court involves a review of an 
order of the Secretary of the Treasury revoking plaintiff's custom- 
house broker’s license, No. 3605, issued on July 1, 1964 for the Cus- 
toms District of Los Angeles. Section 641(b) of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1641(b), and 28 U.S.C. § 1581(g) confer 
jurisdiction herein. 

The pertinent statutory provisions provide as follows: 

28 U.S.C. § 1581. Civil actions against the United States and agen- 
cies and officers thereof. (g) The Court of International Trade 
shall have exclusive jurisdiction of any civil action commenced to 
review— 

(1) any decision of the Secretary of the Treasury to deny or 
revoke a customhouse broker’s license under section 641(a) of the 
Tariff Act of 1930 [19 USCS § 1641(a)]; and (2) any order of the 
Secretary of the Treasury to revoke or suspend a customhouse 
broker’s license under section 641(b) of the Tariff Act of 1930 [19 
USCS § 1641(b)]. 


19 U.S.C. § 1641: 


* * *” * * * * 


(b) The appropriate officer of the customs may at any time, for 
good and sufficient reasons, serve notice in writing upon any cus- 
tomhouse broker so licensed to show cause why said license shall 
not be revoked or suspended, which notice shall be in the form of 
a statement specifically setting forth the ground of complaint. 
The appropriate officer of customs shali within ten days thereaf- 
ter notify the customhouse broker in writing of a hearing to be 
held before him within five days upon said charges. At such 
hearing the customhouse broker may be represented by counsel, 
and all proceedings including the proof of the charges and the 
answer thereto, shall be presented, with the right of cross-exami- 
nation to both parties, and a stenographic record of the same 
shall be made and a copy thereof shall be delivered to the cus- 
tomhouse broker. At the conclusion of such hearing all appropri- 
ate officers of customs shall forthwith transmit all papers and 
the stenographic report of the hearing, which shall constitute the 
record of the case, to the Secretary of the Treasury for his action. 
Thereupon the said Secretary of the Treasury shall have the 
right to revoke or suspend the license of any customhouse broker 
shown to be incompetent, disreputable, or who has refused to 
comply with the rules and regulations issued under this section, 
or who has, with intent to defraud, in any manner willfully and 
knowingly deceived, misled, or threatened any importer, export- 
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er, claimant, or client or prospective importer, exporter, claim- 
ant, or client, by word, circular, letter or by advertisement. 

An appeal may be taken by any licensed customhouse broker 
from any order of the Secretary of the Treasury suspending or 
revoking a license. Such appeal shall be taken by filing, in the 
Court of International Trade, within sixty days after the entry of 
such order, a written petition praying that the order of the Sec- 
retary of the Treasury be modified or set aside in whole or in 
part. A copy of such petition shall be forthwith transmitted by 
the clerk of the court to the Secretary of the Treasury, or any 
officer designated by him for that purpose, and thereupon the 
Secretary of the Treasury shall file in the court the record upon 
which the order complained of was entered, as provided in sec- 
tion 2122 or Title 28. Upon the filing of such petition such court 
shall have exclusive jurisdiction to affirm, modify, or set aside 
such order, in whole or in part. No objection to the order of the 
Secretary of the Treasury shall be considered by the court unless 
such objection shall have been urged before the appropriate offi- 
cer of customs or unless there were reasonable grounds for fail- 
ure to do so. The finding of the Secretary of the Treasury as to 
the facts, if supported by substantial evidence, shall be conclu- 
sive. If any party shall apply to the court for leave to adduce ad- 
ditional evidence, and shall show to the satisfaction of the court 
that such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence in the 
proceeding before the appropriate officer of customs, the court 
may order such additional evidence to be taken before the appro- 
priate officer of customs and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court 
may seem proper. The Secretary of the Treasury may modify his 
findings as to the facts by reason of the additional evidence so 
taken, and he shall file with the court such modified or new find- 
ings, which, if supported by substantial evidence, shall be conclu- 
sive, and his recommendation, if any, for the modification or set- 
ting aside of the original order. The commencement of proceed- 
ings under this subsection shall, unless specifically ordered by 
the court, operate as a stay of the Secretary of the Treasury’s 
order. 

5 U.S.C. § 556: 

(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy 
shall provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence. A sanction may not be imposed or 
rule or order issued except on consideration of the whole record 
or those parts thereof cited by a party and supported by and in 
accordance with the reliable, probative, and substantial evidence. 
The agency may, to the extent consistent with the interests of 
justice and the policy of the underlying statutes administered by 
the agency, consider a violation of section 557(d) of this title [5 
USCS §557(d)] sufficient grounds for a decision adverse to a party 
who has knowingly committed such violation or knowingly 
caused such violation to occur. A party is entitled to present his 
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case or defense by oral or documentary evidence, to submit re- 
buttal evidence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. In rule 
making or determining claims for money or benefits or applica- 
tions for initial licenses an agency may, when a party will not be 
prejudiced thereby, adopt procedures for the submission of all or 
part of the evidence in written form. 
5 U.S.C. § 557: 

(c) Before a recommended, initial, or tentative decision, or a de- 
cision on agency review of the decision of subordinate employees, 
the parties are entitled to a reasonable opportunity to submit for 
the consideration of the employees participating in the deci- 
sions— 


(1) proposed findings and conclusions; or 

(2) exceptions to the decisions or recommended decisions of 
subordinate employees or to tentative agency decisions; and 

(3) supporting reasons for the exceptions or proposed findings 
or conclusions. 

The record shall show the ruling on each finding, conclusion, or 
exception presented. All decisions, including initial, recommended 
and tentative decisions, are a part of the record and shall include a 
statement of— 

(A) findings and conclusions, and the reasons or basis therefor, 
on all the material issues of fact, law, or discretion presented on 
the record; and 


(B) the appropriate rule, order, sanction, relief, or denial there- 
of. 


5 U.S.C. § 706: 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, inter- 
pret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of an agency action. The 
reviewing court shall— 


(1) compel agency action unlawfully withheld or unreason- 
ably delayed; and 
(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; 
(B) contrary to constitutional right, power, privilege, or im- 
munity; 
(C) in excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory rights; 
(D) without observance of procedure required by law; 
(E) unsupported by substantial evidence in a case subject 
to sections 556 and 557 of this title [5 USCS §§ 556 and 557] 
or otherwise reviewed on the record of an agency hearing 
provided by statute; or 
(F) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 
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In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a party, 
and due account shall be taken of the rule of prejudicial error. 


19 C.F.R. § 111.70: 

Additional submittals. 

Upon receipt of the record, the Secretary of the Treasury will 
afford the parties a reasonable opportunity to make such addi- 
tional submittals as required by 5 U.S.C. 557(c) and by the cir- 
cumstances of the case. 


Barnhart, the plaintiff in this case, has been in the customs busi- 
ness since 1946 and currently operates a customhouse brokerage 
firm as a sole proprietorship. In late 1967 or early 1968, one Jack 
Farrer, a camera importer, became a client of plaintiff. Farrer’s 
importing business ultimately failed, and he became involved in 
the business of buying and selling typewriters. Plaintiff allowed 
him the use of a portion of his office space and permitted Farrer to 
use his customhouse broker’s invoices to facilitate these transac- 
tions. Plaintiff also purchased some of the machines for use in his 
own business. He received a small income from Farrer’s sales of 
the typewriters, which he duly reported in his tax returns. 

On January 30, 1975, plaintiff was arrested by officers of the Los 
Angeles Police Department, accompanied by a Customs Special 
Agent, for allegedly ‘‘fencing” stolen office equipment. Barnhart in- 
vited the arresting officers to inspect his business premises, and a 
number of stolen business machines were found and turned over to 
the police. A subsequent audit of plaintiff's business records, by the 
Customs Service, failed to establish any connection between the fi- 
nancial records of plaintiff's brokerage firm and the alleged fencing 
operation. 

Plaintiff pleaded not guilty to the criminal charges in state court 
and, together with Farrer and other codefendants, went to trial. It 
was the uncontradicted sworn testimony of Barnhart that he did 
not know the subject business machines were stolen. [Hearing Offi- 
cer’s Findings of Fact, #6, p. 4.] Nevertheless, on March 22, 1976, a 
jury returned a verdict of guilty on four counts of receiving stolen 
merchandise and one count of conspiracy.! Plaintiff was fined 
$1,000.00 plus penalties for each count and placed on five years’ 
probation. This sentence was later reduced from a felony conviction 
to a misdemeanor, a $500 fine plus penalties on each count, and 
three years’ probation. On June 13, 1978, the court terminated 
plaintiff's probation, set aside his conviction, and dismissed the 
case against him pursuant to California Penal Code § 1203.4. Plain- 
tiff notified the Customs Service of the disposition of the case on 
June 20, 1978. 

On October 16, 1978, the Customs Service served plaintiff with 
Notice of Preliminary Proceedings looking to the revocation or sus- 


' The Court notes the record before it indicates the trial judge “did not believe his ears” with respect: to the 
verdict against plaintiff. [RT 106:28 to 107:7.] 
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pension of his license. A Notice to Show Cause and Statement of 
Charges was issued on July 18, 1979, charging plaintiff with being 
disreputable based on misconduct as evidenced by his convictions. 
An administrative hearing on the charges was held in Los Angeles 
on January 22, 1980. 

The testimony at the hearing established plaintiff enjoyed an ex- 
cellent reputation as a customs broker among his peers and busi- 
ness associates in the importing community. There had been no 
complaints of any nature lodged against plaintiff, either prior or 
subsequent to his criminal convictions. Those testifying on plain- 
tiff’s behalf included two former District Directors of Customs and 
a former Regional Commissioner of Customs. The hearing officer 
was serving as the District Director of Customs for the Port of Se- 
attle at the time of the hearing. The above customs officials have 
long been recognized as individuals of stature, highly regarded in 
the world of customs. Following the hearing, the parties were af- 
forded the opportunity to file their respective proposed findings, 
conclusions, and supporting reasons. 

On October 29, 1980, the Assistant Secretary of the Treasury for- 
warded copies of the hearing officer’s Findings of Fact, Conclusions 
of Law, and Recommended Decision to the parties. It was the hear- 
ing officer’s recommended decision that plaintiff be given a serious 
reprimand, but that his license not be revoked. The parties were 
advised they had thirty days within which to file exceptions to the 
decision. As the recommended decision was generally favorable to 
plaintiff, he chose not to file exceptions on his own behalf. The Cus- 
toms Service filed timely exceptions to the decision, urging it be re- 
versed and plaintiff's license be revoked. These exceptions were not 
served on plaintiff. 

On February 3, 1981, the Acting Assistant Secretary of the 
Treasury issued his decision, ordering plaintiff's customhouse bro- 
ker’s license revoked as of that date. The Secretary determined the 
misconduct underlying the convictions “related directly to the hon- 
esty and integrity of plaintiff as a customhouse broker’’. Notice of 
the revocation was published in the Federal Register on March 20, 
1981, and in the Customs Bulletin (T.D. 81-54). Plaintiff was noti- 
fied of the Secretary’s decision on March 23, 1981, by letter dated 
March 16, 1981. Pursuant to this Court’s order of March 31, 1981, 
revocation was stayed pending review. 

Foremost among the issues before the Court is the claim arising 
from the failure of defendant to serve plaintiff with the letter-brief, 
filed with the Secretary, excepting to the hearing officer’s recom- 
mended decision. Plaintiff contends the failure to serve the excep- 
tions constitutes a denial of due process and, as such, the decision 
revoking plaintiff's license should be set aside. 

On October 29, 1980, the Assistant Secretary, in accordance with 
5 U.S.C. § 557(c), notified plaintiff's counsel and counsel for the 
Customs Service that each had the opportunity to file exceptions to 
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the hearing officer’s determination. Defendant filed exceptions 
with the Secretary on November 25, 1980, but neither the excep- 
tions statement nor notice thereof was served on plaintiff. On Feb- 
ruary 3, 1981, the Secretary overruled the hearing officer’s recom- 
mended decision and revoked plaintiff's license. Notification of 
such revocation was not received by plaintiff until March 23, 1981, 
and he did not learn of defendant’s filing of exceptions until the 
following day. A stay of revocation was issued by this Court one 
week later, on March 31, 1981. 

Plaintiff characterizes the failure of defendant to furnish plain- 
tiff with exceptions to the hearing officer’s recommended decision 
as an ex parte communication. The Administrative Procedure Act 
contains strong condemnation of ex parte communications (5 U.S.C. 
§ 554(d)(1), § 557(d)). Indeed, agencies are empowered to consider ex 
parte communications sufficient grounds for a decision adverse to 
the party who knowingly commits such a violation. (5 U.S.C. 
§ 556(d)). 

In Camero v. United States, 375 F.2d 777 (Ct. Cl. 1967), the court 
held invalid the discharge of a civil service employee where the at- 
torney representing the employing agency had communicated ex 
parte with the person responsible for making the final agency deci- 
sion. Plaintiff argues the Secretary’s decision revoking plaintiff's li- 
cense was presumably influenced to some degree by defendant’s ex- 
ceptions, particularly as that decision reversed the recommenda- 
tion of the hearing officer. 

Defendant contends plaintiff has no due process right to receive 
a copy of defendant’s exceptions to the recommended decision. 
Noting the A.P.A. and the applicable agency regulations do not ex- 
plicitly require that exceptions taken be furnished to the adverse 
party, defendant maintains the filing of exceptions is not the type 
of ex parte communication prohibited by the A.P.A. or Camero. It 
is defendant’s assertion the filing of exceptions is merely a preser- 
vation of objections or positions already on the record and consti- 
tutes neither participation nor advice in the ultimate decision. 

Defendant offers several arguments in support of its position on 
this issue. Citing 19 U.S.C. § 1641(b), defendant urges the Court not 
to address this issue because of plaintiff's failure to raise this objec- 
tion before the Secretary. Defendant similarly argues plaintiff's 
failure to request a copy of the exceptions constitutes a waiver of 
his rights on this issue. 

These arguments fail to consider that plaintiff was unaware of 
exceptions being filed until after the administrative process had 
ended and the Secretary had rendered his decision. Under 19 
U.S.C. § 1641(b), an objection to an order of the Secretary cannot be 
considered by the Court unless such objection has been urged upon 
the appropriate officer of customs or unless there was reasonable 
grounds for failure to do so. [Emphasis supplied.] The same provi- 
sion requires an appeal from the Secretary’s order to be taken 
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within sixty days after entry of the order. The Secretary’s order 
was entered on February 3, 1981. Plaintiff did not learn of the 
order being entered or the exceptions being filed until March 23 
and 24, respectively. In view of these facts, admitted by defendant, 
there are reasonable grounds for the failure to raise this issue at 
the administrative level, as plaintiff could be under no obligation 
to respond to or request documents not known by him to exist. 

Arguments similar to those made by defendant were rejected in 
Ryder v. United States, 585 F.2d 482 (Ct. Cl. 1978). The government 
there contended plaintiff failed to present to the administrative 
agency the issue of ex parte adversarial communications with the 
decisionmaker and was therefore barred from raising it in court. 
The Court responded (at 487): 


* * * Plaintiff did not raise this issue because he did not know 
at the time of its existence. * * * Of course plaintiff is not re- 
quired to raise points (during the administrative process) with 
factual components of which he was unaware and had no reason 
to suspect or know. 

Accordingly, plaintiff's contention is within the jurisdiction of this 
Court and plaintiff has not waived the right to raise the issue of 
defendant’s due process violation. 

Under 5 U.S.C. § 706, the Court must take into account the rule 
of prejudicial error. This rule states an agency’s action will not be 
overturned if the procedural error complained of was harmless. 
Dodson v. National Transportation Safety Board, 644 F.2d 647, 652 
(7th Cir., 1981). The burden to demonstrate prejudicial error is on 
the party claiming the error was prejudicial. Dodson, supra. De- 
fendant maintains an examination of the record in this case fails to 
show any demonstration of prejudice toward plaintiff.? 

It appears plaintiff's claim on this issue is based upon a demon- 
stration of prejudice. Plaintiff was not apprised of either exceptions 
being filed or his license revocation until less than ten days re- 
mained in the statutory period within which to file this appeal. 
Indeed, as he believed neither he nor the Customs Service had filed 
exceptions to the hearing officer’s recommended decision, plaintiff 
did not consider likely a final decision adverse to him. Had the ex- 
ceptions been served, plaintiff could have sought an opportunity to 
file a reply on the ground that the “circumstance[{s] of the case” 
required a “reasonable opportunity to make such additional sub- 
mittals” pursuant to 19 C.F.R. §111.70. Furthermore, plaintiff 
bases his claim on a denial of due process rather than a procedural 
error as characterized by defendant. As such, the burden is on “the 
beneficiary of a constitutional error to prove beyond a reasonable 
doubt that the error complained of did not contribute to” the 
result. Chapman v. California, 386 U.S. 18, 24 (1967). Given the 


2 Nevertheless, counsel for defendant indicated at the hearing before the Court that its failure to serve plain- 
tiff with exceptions was “inadvertent”, and since the inception of this case the Customs Service has instituted 
internal procedures to assure such failure does not occur in the future. 
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result in the present case, it seems clear the error complained of 
contributed to the result. 

Black’s Law Dictionary 449 (5th ed. 1979) makes the following 
comment: “The essential elements of ‘due process of law’ are notice 
and opportunity to be heard and to defend in [an] orderly proceed- 
ing adapted to [the] nature of [the] case, and the guarantee of due 
process requires that every man have [the] protection of [a] day in 
court and [the] benefit of general law.” The opportunity to defend 
must be given at a time when it can be effective. Poe v. Charlotte 
Memorial Hospital, 374 F. Supp. 13802 (1974). The test is one of fun- 
damental fairness in light of the total circumstances. Buttny v. 
Smiley, 281 F. Supp. 280 (1968). Where a right to be heard exists, 
due process requires that right be accommodated at a meaningful 
time and in a meaningful manner. Union of Concerned Scientists v. 
Atomic Energy Commission, 499 F.2d 1069 (1974). 

Camero involved an employee whose discharge resulted from an 
ex parte communication, concerning the merits of the case, be- 
tween the attorney representing the employing agency and the 
final decisionmaker. The communication therein was clearly ex 
parte, and the remedy, re-instatement with back pay, reflected the 
extraordinary nature of the violation. The case at bar involves a 
different type of error. The filing of exceptions is not the type of ex 
parte communication prohibited by due process or Camero. It is not 
the filing of exceptions that constitutes error, but rather the fail- 
ure to serve the exceptions on the adverse Party. This failure effec- 
tively excluded plaintiff from the administrative process at a criti- 
cal stage. Whether the exceptions merely reiterated defendant’s po- 
sition of record is irrelevant. parties must be afforded notice and 
an opportunity to be heard throughout the course of an administra- 
tive proceeding of this nature. The requirements of due process are 
not met when one party to the adversarial proceeding is precluded 
from participation by lack of notice. 

Plaintiff raises other issues which need not be addressed by the 
Court at this time. Accordingly, the order revoking plaintiff's cus- 
tomhouse broker’s license is stayed and this matter remanded to 
the Department of the Treasury for further proceedings consistent 
with this opinion. 


(Slip Op. 84-60) 


CARLING ELEcTRIC Co. (CARLINGSWITCH, INC.), PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 77-9-003536-S 


Before: LANDIS, SENIOR JUDGE. 

The District Director for the Port of Brownsville, Texas classified 
two types of merchandise representing the subjects of the within 
importations. The first item of merchandise, imported indicator 
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lights, was classified as electrical articles or electrical parts of arti- 
cles pursuant to TSUS item 688.40. The second item of merchan- 
dise, imported lighted switches, was classified as electrical articles, 
or parts of electrical articles pursuant to TSUS item 685.90. 

HELD: The evidence of record clearly shows that the indicator 
lights were properly classified by Customs. Plaintiff failed to prove 
that the merchandise is in the nature of signalling apparatus 
which operates only in temporary or emergency conditions thereby 
classifiable under TSUS item 685.70. The record also shows that 
the indicator light component of the lighthed switches is not co- 
equal with the switch component and therefore does not constitute 
“more than” an electrical switch pursuant to TSUS item 685.90. 


[Judgment for defendant.] 


(Decided: May 31, 1984) 


Shaw and Stedina (Charles P. Deem at the trial and on the brief) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch (Mi- 
chael P. Maxwell at the trial and on the brief), for the defendant. 


LANDIS, Senior Judge: This action involves two articles of electrical 
merchandise imported from Mexico and entered at the Port of 
Brownsville, Texas in 1976. 

Customs classified the imported indicator lights as electrical arti- 
cles or electrical parts of articles pursuant to Item 688.40 of the 
Tariff Schedules of the United States (TSUS), dutiable at the rate 
of 5.5% ad valorem and, classified the imported alleged switches as 
electrical articles, or parts of electrical articles pursuant to TSUS 
item 685.90, dutiable at the rate of 8.5% ad valorem. 

Plaintiff claims the alleged switches should be classified under 
TSUS item 688.40, dutiable at the rate of 5.5% ad valorem and that 
the indicator lights are properly classifiable as visual signalling ap- 
paratus or parts thereof pursuant to TSUS item 685.70, dutiable at 
the rate of 4% percent ad valorem. Plaintiff argues that the al- 
leged switches consist of sub-assemblies of switches and visual sig- 
nalling apparatus, each of which components perform separate, co- 
equal functions, neither being subordinate to the other and, that 
the separate indicator light and the indicator light portions of the 
alleged switches function to provide visual signals within the con- 
text of TSUS item 685.70. 

The pertinent statutes are as follows: 


Indicator Lights: 


Classified: 
688.40 Electrical articles, and electrical parts of 5.5% ad val. 
articles, not specially provided for. 
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Bells, sirens, indicator panels, burglar 4% ad val. 
and fire alarms, and other sound or 
visual signalling apparatus, all the 
foregoing which are electrical and 
parts thereof. 
Switch/Light Assemblies: 
Classified: 
685.90 Electrical switches, relays, fuses, light- 8.5% ad val. 
ning arrestors, plugs, receptacles, lamp 
sockets, terminals, terminal strips, 
junction boxes, and other electrical ap- 
paratus for making or breaking electri- 
cal circuits, for the protection of elec- 
trical circuits, or for making connec- 
tions to or in electrical circuits; switch- 
boards (except telephone switchboards) 
and control panels; all the foregoing 
and parts thereof. 
Claimed: 
688.40 See above 5.5% ad val. 


During the course of the trial plaintiff called two witnesses to 
testify and introduced twenty nine exhibits including two collective 
exhibits. Defendant did not call a witness but did introduce one ex- 
hibit. At the outset it should be noted that some exhibits are not 
discussed consecutively as later exhibit numbers are employed to 
illustrate uses of earlier exhibits. 

Plaintiff's first witness was Mr. Frederick Kundahl who at the 
time of trial stated he was vice president of Sorenson Lighted Con- 
trols (SoLiCo) and its former sales manager for ten years. He testi- 
fied that he is totally familiar with the nature and the actual po- 
tential uses of indicator lights manufactured by SoLiCo. Where- 
upon, plaintiff identified Exhibits 1 to 13 as representative samples 
of the invoices indicator lights which were subsequently admitted 
into evidence. Mr. Kundahl stated that the indicator light in Ex- 
hibit 1 has many uses including the signalling of functioning of air- 
craft landing gear, oil pressure in lawn tractors and boats, and the 
status of a tractor blade, whether raised or lowered. The witness 
testified that Exhibit 2 is an amber color light normally associated 
with the warning of a potential hazard and he stated that it is used 
in coffee makers to indicate to the consumer that the hot plate or 
warmer is on and should be unplugged if left alone for a period of 
time. Exhibit 14, a Norelco coffee maker, was admitted in evidence 
to illustrate the amber light indicator function illuminated when 
the device was warm enough to commence the brewing process and 
remained on while the plate was hot. 

The witness explained that Exhibit 3 was a 110 volt device usable 
with a red lens and could be used in a stove indicating that a 
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burner is on which could be potentially hazardous if a person were 
not aware thereof. Mr. Kundahl testified that Exhibit 4 is a double 
indicator light which has been used in an air pressure system to 
indicate different modes of operation. The witness stated that Ex- 
hibit 4 is used in heavy machinery, for example, to indicate that 
large rotary blades in slicing machines are rotating which could be 
a potential danger as these blades are extremely quiet while in op- 
eration. 

The witness explained that Exhibits 6 and 7 are used in emer- 
gency lighting systems and indicate that the system is charging its 
batteries and that Exhibit 7 is used in low voltage applications 
such as blood analyzers. According to the witness Exhibit 8 with a 
red lens could be used in stoves indicating that the oven is in a cer- 
tain mode of operation and that Exhibit 9 is suitable for use in au- 
tomotives, aircraft and marine vehicles. 

Mr. Kundahl testified that Exhibit 10 is stamped with the legend 
“overheat” and is used in commercial cooking equipment by the 
Toastmaster Company and can alert the operator using a deep fat 
fryer, for example, that the fat is too hot thus preventing possible 
ignition of the fat. A long list of other lens stampings is demon- 
strated in Exhibit 15. 

The witness stated Exhibit 11 indicates battery charging in emer- 
gency lighting systems where the AC ceases operation, that Exhibit 
12 may be used in trucks (blue lens) indicating the operation of 
high beams and that Exhibit 13 is a warning indicator used in a 
counter top appliance. 

The witness further testified that Exhibit 16, a light emitting 
diode (LED), is comparable to a neon lamp or an incandescent lamp 
because it emits light and, that Exhibit 17 is an accessory panel 
used for those who want to add optional equipment to a van, boat, 
etc. Further testimony merely emphasizes the wide range of uses 
for indicator lights. 

Exhibit 18 is a catalogue published by E. M. Southwest, Inc., a 
distributor of a wide range of electrical items. The witness testified 
again as to the importance and use of indicator lights as to illus- 
trated electrical items. Distinction was made between constantly 
running indicator lights, such as those used in the following re- 
spects, viz., to show that a freezer is operating (R.35), or, relating to 
burglar alarms, that a door in a large facility is secure or, that an 
electrical appliance is operating (Mr. Coffee), as opposed to indica- 
tor lights that engage only in an emergency situation such as 
sudden low oil pressure, radar detection devices or, a light that in- 
dicates a particular temperature has been reached as in an electric 
frying pan or soldering iron (Exhibit 28). Further testimony indi- 
cated that indicator lights may flash as in car hazard lights or re- 
verse moving vehicle lights and that it is the wiring circuitry that 
determines constant operation, intermittent operation or flashing 
operation. Mr. Kundahl also testified that the Underwriters Labo- 
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ratory encourages and often requires indicating lights on appli- 
ances. 

On cross-examination Mr. Kundahl stated that the merchandise 
in Exhibits 1 to 13 had a specific intended use at the time it was 
manufactured, namely, use solely as a signalling device (R.47). It 
was further borne out that the light itself has no particular appli- 
cation unless coupled with an item to convey information and that 
it would be a part of the item that the application was intended 
for. 

Mr. Kundahl also indicated that the indicator lights in a coffee 
maker and crockpot do not indicate an abnormal or temporary sit- 
uation but merely that the unit is functioning and is hot. Mr. Kun- 
dahl also indicated that more often than not, the imported mer- 
chandise indicates the mode of operation rather than the existence 
of a temporary or emergency condition. 

On redirect the witness testified that the indicator lights used in 
abnormal, special, emergency and temporary situations are no dif- 
ferent than those used in normal situations. 

Plaintiff's final witness was Mr. Richard W. Sorenson, a full-time 
employee of plaintiff Carlingswitch, Inc., commencing in 1969 as an 
assistant treasurer and at the time of trial president of said compa- 
ny. Mr. Sorenson was also a vice president of SoLiCo at intervals in 
the 1970’s. He testified that he has intimate knowledge of the Car- 
lingswitch products and direct knowledge of SoLiCo products and 
their applications in 1976. The witness stated he has fourteen 
United States Patents on switching devices and nine patent appli- 
cations pending. 

The witness testified that Exhibit 20, referred to as a paddle 
switch or lighted mini tippette, is used with the Mr. Coffee ma- 
chine, as illustrated by Exhibit 22, which employed two such 
switches, one for brewing and one for warming. He stated both con- 
tain indicator lights which are very important factors since the 
switches must be operated manually. Failure to heed the warning 
at the appropriate time might result in a fire, melting of the coffee 
maker or burns to a person not aware of the fact that the warming 
plate was on. He stated the manufacturer of Mr. Coffee desired 
that the switch include an indicator light. 

The witness stated that Exhibit 21 is an illuminated rocker 
switch or lighted rocker switch used in the Mr. Coffee machine as 
illustrated by Exhibit 23. The rocker switch illustrated is a three 
position switch with an off setting, brewing setting and warming 
setting. The various settings serve the same purpose as those in Ex- 
hibit 21, namely, to prevent hazardous conditions such as fire, 
melting of the coffee maker and possible burns to persons operat- 
ing the machines. 

The witness testified that some coffee makers used separate 
lights and separate switches as illustrated in Exhibit 24. Mr. Soren- 
son further testified that many manufacturers of electrical articles 
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use a type of device that incorporates both a switch and an indica- 
tor light. Exhibit 25 was a brochure copy of a Waring Food Proces- 
sor which, the witness stated, had one lighted switch and one light- 
ed momentary switch, comparable to Exhibit 20. 

The witness further testified that Exhibits 26 and 27 were com- 
parable in that there is one housing that encompasses both a sepa- 
rate switch and a separate indicator light. His testimony also states 
that the indicator light portion and the switch portion can be sepa- 
rately wired and that the normal reason for combining the switch 
and the indicator light in a singular housing was for aesthetic pur- 
poses. 

Mr. Sorenson testified that the paddle switch in Exhibit 20 is de- 
finitively a combination of an indicator light and a switch. The wit- 
ness answered similarly with respect to the rocker switch illustrat- 
ed in Exhibit 21. He further stated that the indicator light portion 
of the switches has the flexibility of being wired the same as any 
indicator light and wired in a manner whereby the indicator light 
could be off and the switch on, or vice versa, and that the indicator 
light could, without change in its physical construction, be wired to 
flash or turn on some time after the switch was turned on. 

On cross-examination the witness testified that most customers 
purchase a non-illuminated switch and the primary market is the 
appliance market. 

Mr. Sorenson further testified that as to Exhibits 20 and 21 if the 


indicator light does not work, the switch will still work but, if the 
switch is not working, the indicator light may or may not function 
depending on the wiring. Finally, the witness stated that due to the 
abnormal market volume of coffee making sales, the majority of in- 
dicator lights would be subject to the switch position, but that this 
was not the normal case. 

Indicator Lights 


Plaintiff's claim to classify the indicator lights pursuant to TSUS 
item 685.70 is denied as the applicable statute addresses only tem- 
porary or emergency situations. Defendant demonstrates that the 
indicator lights in issue do not fall within the purview of TSUS 
item 685.70. 

In Amersham Corporation v. United States, 5 CIT ——, Slip Op. 
83-11, 564 F. Supp. 813 (1983), aff’'d., Appeal No. 83-956 (CAFC 
March 2, 1984), 18:12 Cust. B. & Dec. 18, this court per Chief Judge 
Re held that in order for an article to be classified under 685.70 
certain specific criteria must be met. 


* * * On the other hand, item 685.70 provides for specifically 
named articles such as bells, sirens, indicator panels, burglar and 
fire alarms, and other electrical sound or signalling apparatus. 
In order to be encompassed with the provisions of item 685.70, it 
is incumbent that an article.meet the following specific criteria: 
it must (1) be electrical; (2) alert persons to the presence of a po- 
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tential hazard; (3) activate or function in temporary or abnormal 

situations only. * * * 

In A & A International v. United States, 5 CIT ——, Slip Op. 83- 
42, 17:22 Cust. B. & Dec. 58, the court reiterated this premise that 
TSUS item 685.70 encompasses only those devices whose function is 
to call attention to temporary or abnormal conditions. Applying 
this test the court found that metal detectors were properly classi- 
fiable under TSUS item 685.70 as they signalled the user of the ex- 
istence of a temporary condition, i.e., the presence of metal. 

In Oxford Industries v. United States, 75 Cust. Ct. 58, C.D. 4608 
(1975), the court held that bicycle taillights (illuminators) were not 
classifiable under TSUS item 685.70 because they operated continu- 
ously and did not warn of the existence of emergencies or special 
circumstances. 

The evidence of record indicates that plaintiff has failed to over- 
come the presumption of correctness which attaches to the classifi- 
cation decision of customs officials. Of course, if it appears that an 
erroneous classification has been made by Customs, a correction 
thereof, can be made pursuant to 28 U.S.C. § 2639(a)(1). 

The testimony of Mr. Kundahl shows that a large portion of the 
imported merchandise operates continuously to indicate heat (as in 
the coffee makers), coldness (as in the case of refrigeration), or that 
more often than not, a mode of operation as in the functioning of a 
crockpot or that heavy machinery is in operation. 

Overall, the testimony clearly indicates a wide range of usage for 
the merchandise in issue more of which is used in a continuous op- 
eration stage rather than in a temporary alertness type mode of 
operation. The cases both from this court and the appellate courts 
strongly construe the necessity of temporary operation to alert an 
emergency condition. The presumption afforded customs officers 
must be upheld especially where there is a lack of preponderance 
of evidence on those challenging the decision. New York Merchan- 
dise, Inc. v. United States, 59 CCPA 127, C.A.D. 1052, 459 F.2d 1047 
(1972). 


Lighted Switches 


Plaintiff's claim to classify the lighted switches pursuant to 
TSUS item 688.40 is likewise denied. Again, plaintiff has failed to 
overcome the presumption of correctness which attaches to the 
classification of customs officials, 28 U.S.C. § 2639(a)(1). 

The lighted switches were produced for sale to the manufacturer 
of Mr. Coffee machines. These lighted switches consist of assem- 
blies of toggle and rocker switches and indicator lights. As combin- 
ation articles, plaintiff contends they serve a dual purpose as being 
a switch and a light. The switch portions function to make, break 
and change connection in the electrical circuits of the coffee 
makers while the indicator light portions serve to provide notice to 
the users of the brewing and warming operations. 
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Plaintiff contends that the light switches consist of indicator 
lights and switches which have separate, significant, co-equal func- 
tions thereby removing them from the common meaning of either a 
switch or an indicator light. Consequently, plaintiff contends they 
are “more than” a switch or an indicator light and are classifiable 
neither as a switch nor indicator light but, properly classifiable as 
electrical articles not specially provided for. 

Defendant argues that the majority of the imported switches had 
the primary switching functions of opening and closing circuits, 
and an incidental function subordinate to the actual switching 
function of indicating by activation of a light incorporated in the 
switches’ housing regardless of whether the switch was opened or 
closed. 

In customs jurisprudence it is well-settled that where an article 
has both a primary function and an incidental function subordi- 
nate to the primary function, the primary function governs classifi- 
cation. Trans-Atlantic Co. v. United States, 60 CCPA 100, C.A.D. 
1088, 471 F.2d 1397 (1973); E. Green & Son v. United States, 59 
CCPA 31, C.A.D. 1032, 450 F.2d 1396 (1971); Tridon, Inc. v. United 
States, 5 CIT ——, Slip Op. 83-36 (1983). 

Equally well-settled is that a combination or multifunctional ar- 
ticle is not classifiable under a specific statutory provision which 
describes only one of its features or functions as the importation is 
“more than” the article described. Sanyo Electric, Inc. v. United 
States, 84 Cust. Ct. 167, C.D. 4855, 496 F. Supp. 1311 (1980), aff'd. 68 
CCPA 14, C.A.D. 1258, 642 F.2d 485 (1981). The same holds true as 
to combination articles both of whose functions are co-equal, which 
essentially makes the total article ‘more than” either of its compo- 
nents. Gallagher & Ascher Company v. United States, 63 Cust. Ct. 
223, C.D. 3899 (1969). 

Reviewing the testimony and evidence of record the court finds 
that the functions are not equal and that the primary purpose of 
the lighted switch is its switching function to control the flow of 
current to the particular appliance. The indicator light is subordi- 
nate to the switching function. 

Plaintiff's witness, Mr. Sorenson, testified that he would define a 
switch as a device which performs the function of opening or clos- 
ing a circuit. It is evident from the merchandise introduced in evi- 
dence, primarily Mr. Coffee machines, for which a majority of 
these lighted switches were produced, that the switch performs 
that primary function by either allowing or disallowing current to 
the particular device. Without electric current coffee could not be 
brewed by a Mr. Coffee machine. 

Furthermore, the same witness distinctly testified that the indi- 
cator lights do not function if the switch is not in the “on” position 
and stated that if the indicator light was not functioning the appli- 
ance nonetheless would function. (R.86). It also appears from the 
testimony that the switch itself indicates whether it is open or 
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closed merely by the position of its activator. The indicator lights 
in such instance would merely duplicate the function of telling the 
operator that the appliance is in operation although they make it 
easier for the user to ascertain whether the switch is open or 
closed. The switching function is the key element in the lighted 
switches device. 


Conclusion 


Plaintiff has failed to demonstrate that the indicator lights in 
issue function only in temporary or emergency conditions which 
case law has clearly established to be the proper test. Indeed, the 
testimony bears out the fact that many indicator lights function 
constantly. 

As to the lighted switches plaintiff has failed to demonstrate that 
the indicator light functions in a co-equal capacity to establish that 
the total article is “more than” either of its components. 

Accordingly, the classification of the District Director of Customs 
at the Port of Brownsville, Texas is sustained and the complaint is, 
in all respects, dismissed. 


(Slip Op. 84-61) 


Kyowa Gas CHEMICAL INDUSTRY COMPANY, LTD., PLAINTIFF Uv. 
UNITED STATES, ET AL., DEFENDANTS, ROHM AND HAAS CoMPANY, 
INTERVENOR 


Court No. 83-8-01226 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


(Dated: May 31, 1984) 


Bayh, Tabbert & Capehart (Thomas V. Vakerics and Kenneth G. Weigel), for the 
plaintiff. 

Richard K. Willard, Acting Assistant Attorney General (David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis), for the defendants. 

Baker & McKenzie (William D. Outman, ID, for the intervenor. 


Re, Chief Judge: Pursuant to Kyowa Gas Chemical Industry Co. 
v. United States, 7 CT. Int’] Trade ——, Slip Op. 84-30 (March 30, 
1984) (Kyowa ID), this Court remanded this action to the Department 
of Commerce, International Trade Administration (ITA) for further 
consideration. On remand the ITA has determined that: 

Kyowaglas-XA, while generically acrylic sheet, is outside the 
intended scope of the investigatory finding when compared with 
various criteria enumerated by the Court. On that basis, 

Kyowaglas-XA should not be subject to the antidumping finding. 


Defendant’s “Remand Results and Redetermination,’—— Fed. 
Reg.—— (May 18, 1984). 
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The ITA, therefore, should issue an appropriate clarification 
ruling excluding the merchandise, Kyowaglas-XA, from the scope 
of the 1976 antidumping finding in Acrylic Sheet from Japan, T.D. 
767-240, 41 Fed. Reg. 36497 (August 30, 1976). 

The background of this action is detailed in Kyowa J, and need 
not be repeated here. In Kyowa J, this Court remanded the case to 
the ITA to consider all relevant evidentiary facts, and to utilize the 
criteria set forth in Diversified Products Corp. v. United States, 6 
Ct. Int’l Trade —, Slip Op. 83-96 (Sept. 27, 1983), to determine 
whether Kyowaglas-XA falls within the class or kind of merchan- 
dise subject to the 1976 antidumping finding in Acrylic Sheet from 
Japan, supra. 

Among the criteria stated in Diversified Products are: “the gen- 
eral physical characteristics of the product; the expectations of the 
ultimate purchaser; the channels of trade in which the product is 
sold; the manner in which the product is advertised and displayed; 
and the ultimate use of the product.” Slip Op. at 15-16. See also 
United States v. Carborundum Co., 5386 F.2d 373, 377 (CCPA), cert. 
denied, 429 U.S. 979 (1976). 

After applying the stated criteria, the ITA reversed its earlier de- 
termination and decided that Kyowaglas-XA was not within the 
antidumping finding in Acrylic Sheet from Japan. In its Redetermi- 
nation, the ITA makes reference to a “two-step process,” which it 
claims is its practice in scope determinations under section 751. See 
section 75l(a) of the Tariff Act of 19380, as amended, 19 U.S.C. 
§ 1675(a). This process, as developed by the ITA, involves an exami- 
nation of “the descriptions of the product [subject to the antidump- 
ing finding] contained in the petition, the initial investigation, and 
the ITC [International Trade Commission], Treasury, or Commerce 
determinations.” 48 Fed. Reg. 34490 (July 29, 1983). Only upon a 
determination that this product description is vague does the ITA 
apply the Diversified Products criteria to ascertain whether a 
newly imported product, not previously included within the scope 
of an antidumping finding, is of the class or kind of merchandise 
contemplated by the finding. 

This Court, in Kyowa J, explicitly disapproved of the two-step 
process. Slip Op. at 5. The Court stated that, in every scope deter- 
mination involving a new product, the ITA should examine the 
product in light of the Diversified Products criteria to determine 
whether the product is of the class or kind of merchandise contem- 
plated by the pertinent antidumping finding.’ Jd. The fact that the 
ITA, after applying the criteria on remand, reversed its earlier de- 
termination on whether Kyowaglas-XA was within the scope of the 
1976 antidumping finding, underscores the importance of the Diver- 
sified Products criteria in scope determinations. 


‘At the Oral Argument in this case, Judge Nils A. Boe stated: “irrespective of what might by the directives of 
the agency, I feel that the five criteria are most important. They have been referred to in appellate cases, by our 
appellate court, and I think that * * * the court should [require it of ITA].” 
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Consistent with Royal Business Machines v. United States, 507 F. 
Supp. 1007 (Ct. Int’l Trade 1980), aff'd 669 F.2d 692 (CCPA 1982), 
this Court does not suggest that the ITA alter or modify the scope 
of an existing antidumping order for the purpose of reconciling the 
product description contained in the order. Rather, the Court man- 
dates that the ITA apply the pertinent criteria to determine wheth- 
er a new product is within the confines of the order. Since the ITA 
has complied with the remand order of Kyowa J, and properly ap- 
plied the pertinent criteria set forth in Diversified Products, the 
Court hereby concludes that the May 18, 1984 “Remand Results 
and Redetermination” of the ITA are supported by substantial evi- 
dence and in accordance with law. 

Accordingly, it is hereby, 

ORDERED that the Department of Commerce, International Trade 
Administration prepare and issue an appropriate clarification 
ruling on the merchandise, Kyowaglas-XA, within 15 days of this 
Order, and it is further 

ORDERED that upon issuance of the appropriate clarification 
ruling, the Court will entertain a motion by either party to dismiss 
this action. 


(Slip Op. 84-62) 


BEKER INDUSTRIES CORP., PLAINTIFF v. THE UNITED STATES, ET AL., 
DEFENDANTS 


Court No. 83-12-01818 
Before REsTANI, Judge. 


(Dated: June 5, 1984) 


[Plaintiff's motion to add documents and information to the administrative record 
denied.] 


Skadden, Arps, Slate, Meagher & Flom (Rodney O. Thorson, Esq.) for the plaintiff. 
Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, and Velta A. Melnbrencis, Esqs., for defendants. 


OPINION 


REsTANI, Judge: In this action for judicial review of the results of 
a 751 administrative review, plaintiff, an American importer of Ca- 
nadian sulphur, moves to add documents and information to the 
administrative record. Plaintiff instituted this action pursuant to 
516A of the Tariff Act of 1980, as amended, 19 U.S.C. §151l6a 
(2)B)iii) (1982), which provides the vehicle by which plaintiff may 
challenge the administrative determination disputed here. Plaintiff 
contests the final determination of the International Trade Admin- 
istration (“ITA’’) of the Department of Commerce of dumping mar- 
gins on imports of elemental sulphur from Canada.! 


'The administrative determination, the results of which plaintiff challenges in this action, was published on 
November 18, 1983 at 48 Fed. Reg. 53592. 
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In this motion, plaintiff seeks to add documents and information 
relating to three companies,” Canadian Superior, Gulf and Chev- 
ron,* which documents and information were not included or con- 
sidered in the administrative review, the results of which are now 
before this court. These three manufacturers of elemental sulphur 
were subject to an entirely separate review under section 751 of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1675 (1982).4 They were 
treated apart from other companies initially covered by the origi- 
nal antidumping finding*® in large part because they were the sub- 
ject of an earlier “Tentative Determination to Modify or Revoke 
Dumping Finding” by the Treasury Department.® Final results of 
the separate administrative reviews applicable to Canadian Superi- 
or, Chevron and Gulf were arrived at earlier than and were con- 
tained in different final determinations from the results at issue 
here. Beker did not participate in the separate proceedings nor did 
Beker request access to information in those proceedings for use in 
the proceeding under discussion. 

The essence of Beker’s challenge on the merits is directed toward 
the methods used by the ITA to arrive at the dumping margins de- 
termined. More specifically, plaintiff attacks the use of the “best 
information available” procedure which was used for some of the 
determinations challenged. Beker argues “that in order to ascer- 
tain whether the information used was in fact the best available, 
fairness dictates that the information actually used must be com- 
pared with that which was not used.” 

Plaintiff's motion raises two principal issues: 

(1) what constitutes the scope of the administrative record of a 
751 administrative review for purposes of judicial review pursuant 
to section 1516a? and 

(2) if the documents and information contained in this adminis- 
trative record do not include those which plaintiff seeks to add, 
may plaintiff nevertheless expand the record with the supplemen- 
tation of materials not presented to or before the decision-maker at 
the time of the determination? 7 


?Plaintiff originally requested the addition of documents and information relating to two other companies, 
Atlantic Richfield and Canadian Bright. Documents concerning these two companies are now in the record. 

8’Chevron Company Resources, Limited [successor-in-interest to Chevron Standard, Ltd.] and Chevron Chemi- 
cal Company (“Chevron”) as amici curiae originally opposed plaintiff's motion to supplement the record, but 
have since come to an agreement with Beker, which is reflected in a stipulation entered into between the com- 
panies. Chevron agrees in the stipulation not to oppose Beker in this motion, and further agrees to allow the 
ITA to release business confidential information pertaining to transactions between Chevron and its customer 
Beker only. The Government still vigorously opposes plaintiff's motion with respect to Chevron as well as the 
other two companies. 

‘Notice of the preliminary results of the 751 review covering the three companies which are the subject of 
this motion was published on April 9, 1981 at 46 Fed. Reg. 21214 and concerned two additional companies, Hud- 
son’s Bay Oil and Shell Canada, in addition to the three exporters in question. 

5On December 17, 1973, the Treasury Department, predecessor to the present administering authority, the 
ITA, published its antidumping finding with respect to elemental sulphur from Canada at 38 Fed. Reg. 34655, 
which covered 49 manufacturers or exporters of the subject merchandise. 

®This tentative determination was published on February 8, 1979 at 44 Fed. Reg. 8057. 

7 Because the authorities and reasons supporting our decision on these questions overlap in great part, the 
issues will not be addressed separately. 
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The record for review is defined as: 


(i) a copy of all information presented to or obtained by the 
Secretary, the administering authority, or the Commission 
during the course of the administrative proceeding, including all 
governmental memoranda pertaining to the case and the record 
of ex parte meetings required to be kept by section 1677f(a)(3) of 
this title; and 

(ii) a copy of the determination, all transcripts or records of 
conferences or hearings, and all public notices published in the 
Federal Register. 


19 U.S.C. § 1516a(b\(2)A) (1982) (emphasis provided).* The opera- 
tive language here is “during the course of the administrative pro- 
ceeding.” The question is whether this language means during the 
particular review proceeding which results in the determination 
which is the subject of challenge, or whether it means during the 
course of any phase of administrative proceedings, regardless of 
which 751 review is involved, if the proceedings stem from a single 
original antidumping finding or order. The plaintiff urges this 
latter approach. 

To begin with, it is clear to this court that Congress intended to 
limit the scope of record for review to the particular determination 
made when it enacted section 1516a in the Trade Agreements Act 
of 1979. The Senate Committee on Finance stated specifically that: 


[j]udicial review of determinations subject to the provisions of 
subsection (a)(1) would proceed upon the basis of information 
before the relevant decision-maker at the time the decision was 
rendered including any information that has been compiled as 
part of the formal record. 

S. Rep. No. 96-249, 96th Cong., lst Sess. 247-48 (1979) (empha- 
sis supplied). 


The court finds it impossible to read this passage in any sense but 
a limiting one. The scope of the record for purposes of judicial 
review is based upon information which was “before the relevant 
decision-maker” and was presented and considered ‘‘at the time the 
decision was rendered.” It is obvious in this case that the relevant 
decision-maker was the ITA (and not the Treasury Department). It 
is equally clear that plaintiff is not challenging the original anti- 
dumping finding, but rather the final decisions made relating to 
the administrative review at issue, which decisions were published 
on November 28, 1983 in 48 Fed. Reg. 53592. 

There is further statutory support for the proposition that the 
scope of the record for judicial review here is confined to the imme- 
diate administrative review in dispute. With regard to determina- 
tions listed in 19 U.S.C. § 1516a(a)(2)(B), among which the determi- 
nation at issue is included, 19 U.S.C. § 1516a(2)(A) specifies that ‘‘an 


§ Rule 71(aX1) of this court tracks the language of 19 U.S.C. § 1516a(bX2XAXi), and requires Commerce to file 
with the clerk “{a] copy of all information presented to or obtained by the administering authority or the Com- 
mission during the course of the administrative proceedings. . . .” 
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interested party who is a party to the proceeding in connection 
with which the matter arises may commence an action * * * con- 
testing any factual findings or legal conclusions upon which the de- 
termination is based.”’ (Emphasis supplied.) Because the adminis- 
trative record of a determination made during a review conducted 
pursuant to 19 U.S.C. § 1675(a) is listed as a determination review- 
able on the basis of the administrative record described in 19 
U.S.C. § 1516a(a\(2)(B), it follows that the administrative record for 
our review is limited to the information that was presented to or 
obtained by the agency making the determination during the par- 
ticular review proceeding for which section 1516 authorizes judicial 
review. This information, which constitutes the formal record, is 
the only information upon which the factual findings and legal 
conclusions underlying the challenged determination could have 
been based. Thus, we refer to our previous statements in Beker In- 
dustries v. United States, 7 CIT ——, Slip Op. 84-40 (April 13, 1984) 
that: 

[w]hen a determination by the administering authority under 

19 U.S.C. § 1675 is contested, as here, the court’s review is 

narrow. It is limited to a review of the administrative record for 

the purpose of determining whether the challenged determina- 
tion or any underlying finding or conclusion is unsupported by 
substantial evidence on the record, or otherwise not in accord- 
ance with law. 19 U.S.C. § 1516a(b)\(1)(B). See Kyowa Gas Chemi- 

cal Industry Co., Ltd. v. United States, 7 CIT ——, Slip Op. 84-30 

at 5-6 (March 30, 1984). 

As further support for this restrictive view of what constitutes 
the record for review, various cases are instructive, even if not con- 
trolling. In Melamine Chemicals, Inc. v. United States, 2 CIT 113 
(1981) the plaintiff moved for an order to supplement the agency 
record by adding the International Trade Commission (“ITC’’) 
record in its investigation of melamine from the Netherlands. The 
motion arose in the context of an action previously instituted pur- 
suant to 19 U.S.C. § 1516a(a)(2)(B) in which the plaintiff challenged 
a final negative determination made by the ITA. The ITA had pre- 
viously issued a final affirmative determination with respect to 
melamine from Austria, Italy and the Netherlands, but had subse- 
quently amended its original finding and had withdrawn the final 
affirmative determination as to the Netherlands case only. As a 
result of the withdrawal of the final affirmative determination, the 
ITC made no finding in the Netherlands case, but found that no 
material injury existed in the Australian and Italian cases. Plain- 
tiff in Melamine argued that in order to assess the degree of preju- 
dice which it suffered because of this withdrawal, it was essential 
that the agency record to be reviewed by the court include the 
record of injury investigation proceedings which had been conduct- 
ed in the Austrian and Italian cases before the ITC. 

The court concluded that “there is no discernible intent that the 
record for judicial review consist of unrelated proceedings not 
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raised during the particular administrative action under review.” 
Id. at 116. Significantly, the court highlighted the fact that judicial 
review is not de novo, stating “[t]he intent is that the court have a 
meaningful and comprehensive record before it on review with the 
express purpose of eliminating the necessity of a de novo review in 
antidumping actions. Congress believes that by affording petition- 
ers greater participation and rights at the administrative level 
with a full record of proceedings it accomplishes this goal.” Id. at 
115-16. The court went on to quote the Senate Report No. 96-249, 
96th Cong., Ist Sess. 251, 252 (1979): 


Section 516A would remove all doubt on whether de novo 
review is appropriate by excluding de novo review from consider- 
ation as a standard in antidumping and countervailing duty de- 
terminations. De novo review is both time consuming and dupli- 
cative. The amendments made by Title I of the Trade Agree- 
ments Act provide all parties with greater rights of participation 
at the administrative level and increased access to information 
upon which the decisions of the administering authority and the 
International Trade Commission are based. These changes, along 
with the new requirements for a record of the proceeding, have 
eliminated any need for de novo review. 

Id. at 116. 


The information with which plaintiff attempts to augment the 
record here derives from unrelated proceedings (different adminis- 
trative reviews), although the same original antidumping order is 


involved. An attempt to supplement the record now in the fashion 
attempted by plaintiff is tantamount to seeking de novo review 
through the back door. 

The case of Bethlehem Steet Corporation v. United States, 5 CIT 
——, 566 F.Supp. 346 (1983) is also relevant. In a judicial review on 
the administrative record under 19 U.S.C. § 1516a of a final coun- 
tervailing duty determination made by the ITA, plaintiff moved to 
require the United States to include in the administrative record 
certain material from contemporaneous investigations of steel 
products from other countries. Although the court found some 
degree of administrative decisionmaking common to all of the in- 
vestigations, it refused to order any outside material to be added to 
the administrative record. 

An additional case, although also not controlling, is insightful. In 
Nakajima All Co., Ltd. v. United States, 2 CIT 25 (1981), the plain- 
tiff moved to amend and supplement the administrative record in 
an action under 19 U.S.C. §1516a by adding two documents 
claimed to have come to the attention of counsel after the action 
had been commenced. The court agreed with the defendant and in- 
tervenor in that case that the granting of such a motion would be 
contrary to 19 U.S.C. § 1516a, which provides that determinations 
in antidumping proceedings are reviewed upon the administrative 
record. The court relied upon a plain reading of the statute as well 
as its legislative history. The court also noted that this scope of 
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review, predicated solely upon the basis of the administrative 
record, is in accord with general principles of judicial review of ad- 
ministrative action. 

Although plaintiff indicates that the ITA, in assembling the ad- 
ministrative record, may have omitted some documents which were 
before the decision-makers in this particular proceeding, it has not 
substantiated this allegation nor has it asked for discovery on this 
point. Plaintiff has only asked for information which as far as the 
record before the court indicates, was not before the decision- 
makers. Thus, this case is distinguishable from those in which the 
decision-maker relied directly or indirectly on materials, including 
policy statements, which were not contained in the administrative 
record presented to the court. See, e.g., Exxon Corporation v. De- 
partment of Energy, 91 F.R.D. 26, 32-33 (N.D. Tex. 1981) and cases 
cited therein. Likewise, the plaintiff has not alleged bad faith on 
the part of the agency nor has it asked for discovery on this point. 
See discussion in Public Power Council v. Johnson, 674 F.2d 791, 
794 (9th Cir. 1982).° Furthermore, the plaintiff has not alleged any 
failure on the ITA’s part to provide the court with the basis of its 
determination, such as the data utilized in the agency’s calcula- 
tions. Such a failure, of course, would preclude the court from ful- 
filling its statutory obligation on review. Cf. Industrial Fasteners 
Group, American Importers Association v. United States, 2 CIT 181, 
525 F.Supp. 885 (1981). 

Finally, there are no extraordinary reasons which would warrant 
disregard of the normal principles regarding exhaustion of admin- 
istrative remedies. Because the information and documents sought 
to be added are apparently from various proceedings which termi- 
nated between 1973 and 1984, plaintiff could have sought access to 
most, if not all, of this information and attempted to introduce it 
into the record at the agency level.'° Plaintiff has made no showing 
that it could not have taken steps to place the information at issue 
before the administrative decision-maker, and the court should not 
allow it belatedly to expand the record with this information. 

Congress has clearly defined the record subject to review, and 
the documents and information which plaintiff seeks to add to the 
administrative record do not fall within that definition. Plaintiff's 
motion is denied. 


®The court does not find it relevant in deciding what was before the decisionmaker that the record available 
to the public at the ITA is undifferentiated as to § 751 review proceedings. 

1°19 U.S.C. § 1675(d) requires, upon the request of any interested party, that the ITA hold a hearing in con- 
nection with the administrative review, after notice published in the Federal Register. See also 19 U.S.C. § 1677c 
(1982). Furthermore, provision for disclosure and hearings in the ITA’s regulations is found at 19 C.F.R. 
§ 353.53(d) (1983); see also 19 C.F.R. § 353.53(c). In fact, a public hearing regarding this administrative review was 
held on January 27, 1983; in which plaintiff participated. 
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THE TIMKEN COMPANY, PLAINTIFF v. UNITED STATES, MALCOLM 
BALDRIGE, SECRETARY OF COMMERCE, LIONEL H. OLMER, UNDER- 
SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE, LARRY BRADY, ASSISTANT 
SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE, GARY N. Hor.ick, DEPUTY 
ASSISTANT SECRETARY FOR IMPORT ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE, LEONARD M. SHAMBON, DI- 
RECTOR, OFFICE OF COMPLIANCE, INTERNATIONAL TRADE ADMINIS- 
TRATION, UNITED STATES DEPARTMENT OF COMMERCE, JOHN Kvu- 
GELMAN, DIRECTOR, ANTIDUMPING ORDER COMPLIANCE DIVISION, 
INTERNATIONAL TRADE ADMINISTRATION, UNITED STATES DEPART- 
MENT OF COMMERCE, J. LINNEA BUCHER, COMPLIANCE OFFICER, 
ANTIDUMPING ORDER COMPLIANCE DIVISION, INTERNATIONAL 
TRADE ADMINISTRATION, UNITED STATES DEPARTMENT OF CoM- 
MERCE, DEFENDANTS, and NTN BEARING CORPORATION OF AMER- 
ICA, INTERVENOR 


Court No. 82-6-00890 
Before MALETz, Senior Judge. 


(Dated: June 5, 1984) 


On DEFENDANTS’ MOTION FOR REMAND 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, Kathleen T. Weaver, 
David A. Hirsch, and Mary E. Tuck on the briefs) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Department of Justice, Civil Division, Commercial Litigation Branch (Velta A. 
Melnbrencis, on the briefs), for defendants. 

Barnes, Richardson & Colburn (Robert E. Burke, James H. Lundquist, and Thomas 
M. Keating on the briefs; James S. O’Kelly on oral argument) for intervenor. 


MALETz, Senior Judge: Upon consideration of the briefs of the 
parties, and after oral argument, the court, for the following rea- 
sons, hereby grants defendants’ motion—which plaintiff supports— 
for remand of this case to the International Trade Administration 
of the Department of Commerce for (1) recalculation of dumping 
margins with regard to tapered roller bearings and components 
produced and sold by NTN Toyo Bearing Company (NTN) and 
NTN Bearing Corporation of America (NBCA) during the period 
April 1, 1978 through November 14, 1979; and (2) reconsideration 
and, if warranted, rescission of the revocation in part of the dump- 
ing finding with regard to roller bearings from Japan produced and 
sold by NTN and NBCA. 

1. Based on the November 18, 1983 sworn declaration of Leonard 
Shambon, Director of the Office of Compliance in the Import Ad- 
ministration, International Trade Administration, Department of 
Commerce (ITA), the court has reason to believe that the ITA’s 
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method of calculating the dumping margins involved here during 
the above period April 1, 1978 through November 14, 1979 may not 
have been in accordance with its normal practice and may have 
been contrary to applicable law and regulation. The court therefore 
concludes that the ITA should re-examine and, if necessary, correct 
its calculations of the dumping margins and inform the court of 
the results. 

2. The law is clear that remand is appropriate where an agency 
has followed an improper method in making a determination or 
where there has been a defect in the agency’s finding. See, e.g., 
Ford Motor Co. v. NLRB, 305 U.S. 364, 374-75 (1939); Greene County 
Planning Bd. v. Federal Power Comm’n, 559 F.2d 1227 (2d Cir. 1977) 
(en banc), cert. denied, 434 U.S. 1086 (1978). Indeed, a failure to 
reopen in the face of erroneous factual information that would 
clearly mandate a change in result would itself be arbitrary and 
capricious. Greene County, supra, 559 F.2d at 1232. Thus, this court 
has on several occasions remanded cases to the administrative 
agency for the purpose of clarifying or correcting challenged deter- 
minations. See, e.g., Roquette Freres v. United States, 6 CIT ——, 
Slip Op. 83-71 (July 18, 1983); Carlisle Tire & Rubber Co. v. United 
States, 1 CIT 352, 357-58, 517 F. Supp. 704, 708-09 (1981). 

3. Intervenor NBCA vigorously opposes remand and, for one 
thing, insists that cases such as Upjohn Co. v. Pennsylvania R.R. 
Co., 381 F.2d 4, 5 (6th Cir. 1967), and Atlantic Sugar, Ltd. v. United 
States, 1 CIT 211, 511 F. Supp. 819 (1981), preclude remand here. 
These cases, however, are clearly distinguishable. In Upjohn, the 
Interstate Commerce Commission (ICC) denied a reparation claim 
in an administrative ruling. Later, the ICC took a different position 
in another case and granted Upjohn’s petition to reconsider its 
prior determination. The Sixth Circuit reversed such reconsider- 
ation on the ground that it stemmed from a new and different 
policy that the ICC sought to apply retroactively. “To permit such 
retroactive action,” the court pointed out, “would result in chaos 
and uncertainty of action for those who must rely on [ICC] find- 
ings.”’ Upjohn, supra, 381 F.2d at 5. 

Here, however, no new policy is sought to be retroactively ap- 
plied. On the contrary, the gravamen of the Shambon declaration 
is that the ITA’s method of calculating the dumping margins in the 
present case was not in accordance with its normal practice and 
probably contrary to law and regulations. 

Atlantic Sugar, too, is easily distinguishable. There the court 
denied the government’s motion to remand to correct ‘“computa- 
tional errors’ on the basis that such remand was not appropriate 
at that time because the court did not have sufficient information 
to determine the exact nature of the errors. Subsequently, the case 
was remanded to correct “recently discovered errors.” In the 
present case, the government has filed a declaration by Mr. Sham- 
bon setting out in detail the claimed errors. 
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4. The court is mindful that along with their motion for remand, 
the defendants have filed a stipulation signed by counsel for plain- 
tiff and the defendants, which provides that if upon remand in this 
case, recomputations result in actual dumping margins, plaintiff 
will dismiss with prejudice a companion case, Timken Co. v. Regan, 
Court No. 81-12-01749, in which, among other things, Timken 
seeks some $35,000,000 in damages against numerous government 
officials, both in their personal and official capacities. According to 
the government, the main purpose of this stipulation was to protect 
the interests of the defendants in the Regan case who were sued in 
their individual capacities. Given that Mr. Shambon is one of the 
defendants in the Regan case, the intervenor contends that he has 
been guilty of unlawful conduct by supporting the motion for 
remand. The intervenor adds that by its allegedly “unconscionable 
conduct,” i.e., seeking a remand contrary to the wishes of the inter- 
venor, the “ITA has discarded its position as an independent adju- 
dicatory body * * * and has, instead, assumed the role of a mere 
litigant attempting to dispose of a monetary claim against it” and 
“has offended not only this * * * Court and the statutory scheme 
of administrative antidumping review, but has willfully compro- 
mised its fundamental responsiblity [sic] of administering even- 
handed justice’ so that the “unprecedented action by the govern- 
ment so taints its position that the motion for remand should be 
preliminarily and fully denied on that basis alone.” For the reasons 
set out below, the court cannot accept these contentions. 

In the first place, Mr. Shambon has filed a second sworn declara- 
tion, dated March 9, 1984, in which he states that he was not in- 
volved in, and had not been informed of, discussions with plaintiff's 
counsel regarding a possible stipulation in connection with a 
remand of the issues addressed in his first declaration, and learned 
for the first time that counsel for plaintiff and defendants were 
considering a stipulation regarding the Regan case and the remand 
after he had signed the first declaration on November 18, 1983. Sig- 
nificantly, intervenor declares that it accepts Mr. Shambon’s state- 
ments in this regard “at face value.” 

Further, Mr. Shambon states in his second declaration that the 
errors in the computations were brought to his attention by Wil- 
liam Matthews, Director of the Antidumping Compliance Division 
of the Office of Compliance, and Jonathan Seiger, the Import Com- 
pliance Specialist now responsible for the case on tapered roller 
bearings from Japan. Neither Mr. Matthews nor Mr. Seiger is a de- 
fendant in the Regan case. 

Lastly, as stated by Mr. Shambon in his second declaration, 
“(t]he approving authority for the results of a remand of final re- 
sults of administrative review and revocation, such as the one the 
Government has requested in this case, is the Deputy Assistant 
Secretary for Import Administration, Alan F. Holmer.” Mr. 
Holmer is not a defendant in the Regan case and was not even em- 
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ployed by the Commerce Department at the time that case was in- 
stituted. 

Considering that this second declaration by Mr. Shambon is un- 
contradicted by intervenor and that intervenor, in fact, has with- 
drawn a motion before the court for discovery, it must be conclud- 
ed that intervenor’s allegations of impropriety are without founda- 
tion. Nevertheless, to avoid any appearance of impropriety, the 
order of remand will provide that no person who is a defendant in 
the Regan case shall participate directly or indirectly in the pro- 
ceedings on remand. 

5. In addition, the intervenor alleges that at an ex parte meeting 
on November 18, 1982 between Timken representatives and an As- 
sistant Secretary of Commerce and other officials of the Commerce 
Department, there was specific discussion of the present case. It is 
clear, however, that at this meeting, which was later referenced in 
a letter of November 29, 1982 from counsel for Timken to the As- 
sistant Secretary, counsel for Timken sought to address certain 
policy issues and methods of approach taken by the agency, which 
should be applied in future agency investigations. More specifically, 
it is apparent from the November 29 letter that the purpose of the 
meeting was to discuss whether the agency’s existing policy was 
achieving the goals intended by Congress and whether the agency 
could exercise its discretion in a different manner in future cases 
to better accomplish the objectives of the law. Neither at the No- 
vember 18 meeting, nor in the follow-up letter, was there any at- 
tempt by Timken to influence the agency’s handling of its defense 
in court. Indeed, counsel for Timken made it clear to the Com- 
merce Department officials that, for purposes of the meeting, they 
assumed that the department’s prior practices were lawful. 

What is more, intervenor’s counsel was apprised fairly expedi- 
tiously of the November meeting and follow-up letter. In fact, on 
January 19, 1983, intervenor’s counsel wrote a letter to the Assist- 
ant Secretary of Commerce, in which he (1) acknowledged receipt 
of the follow-up letter, which he termed “inappropriate”; (2) recog- 
nized that the Assistant Secretary had instructed counsel for 
Timken not to comment upon this case; (3) stated that he had 
“every reason to believe that the Department of Commerce repre- 
sentatives have acted properly”; and (4) addressed matters relating 
to NTN, which had allegedly been misrepresented in the follow-up 
letter. 

In light of the foregoing considerations, the court concludes that 
there were no improper ex parte proceedings that led to the 
present remand motion. Furthermore, all documents that relate to 
any contacts between the Commerce Department and Timken sub- 
- sequent to the agency’s revocation in part of the dumping finding 
have been disclosed to the parties and are in the public file. 

6. Nor will the intervenor be prejudiced by remand. For pursuant 
to the order of remand that the court will issue, the parties will be 
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allowed a reasonable time (1) to submit additional information and 
views to the ITA concerning the proposed recalculations; and (2) to 
comment upon any recalculations, reconsideration and the rescis- 
sion, if any. Moreover, in granting the motion for remand, the 
court makes no finding that the methodology initially employed by 
the ITA had been improper or that the methodology now proposed 
by the ITA would be more proper. Finally, if the intervenor is dis- 
satisfied with the ITA’s action upon remand, it will have full op- 
portunity to express that dissatisfaction to the court—which, of 
course, will make the final decision. See, eg., Carlisle Tire & 
Rubber Co. v. United States, 5 CIT——, Slip Op. 83-49, 564 F. Supp. 
834 (May 18, 1983). 

7. The parties are directed to submit to the court within fifteen 
days a proposed order of remand, consistent with this decision. 


(Slip Op. 84-64) 


R. E. ABBOTT, ET AL., PLAINTIFFS v. RAYMOND J. DONOVAN, SECRE- 
TARY OF LABOR, UNITED STATES DEPARTMENT OF LABOR, DEFEND- 
ANT 


Court No. 81-1-00028 
Before: RE, Chief Judge. 


On Puaintirrs’ MoTION FOR REVIEW OF ADMINISTRATIVE 
DETERMINATION Upon AGENCY RECORD 


[Action remanded for proceedings consistent with this opinion and order.] 


(Decided: June 6, 1984) 


Bruce M. Frey, for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff on the brief), for the defendant. 

Re, Chief Judge: Plaintiffs, on behalf of former employees at the 
Dana Corporation’s Marion, Indiana plant (Marion plant), chal- 
lenge the Secretary of Labor’s denial of certification of eligibility 
for worker adjustment assistance benefits under the Trade Act of 
1974. 19 U.S.C. §§ 2101-2487 (1976 & Supp. V 1981). The Secretary’s 
denial is part of a multiple determination on the petition for certi- 
fication filed by the Marion plant employees. In his determination, 
the Secretary certified only the workers “engaged in employment 
related to the production of journal crosses and bearing races,” 
namely those in Departments 225 and 230. The Secretary did not 
certify the remaining production workers at the plant and the serv- 
ice workers, who provided ancillary and support services to all of 
the production departments, because they failed to satisfy the eligi- 
bility criteria of section 222(8) of the Trade Act of 1974, 19 U.S.C. 
§ 2272(3) (1976). 
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The background of this action is detailed in Abbott v. Donovan, 6 
Ct. Int’] Trade —, 570 F. Supp. 41 (1983) (Abbott D, and need not be 
repeated here. In Abbott J, this court affirmed the Secretary’s de- 
termination denying certification to the production workers, other 
than those in Departments 225 and 230. After reviewing the ad- 
ministrative record, the court concluded that the workers in De- 
partments 225 and 230 were the only ones who produced articles 
adversely affected by increased imports of like or directly competi- 
tive articles, as contemplated by section 222(3) of the Act. 

As to the service workers, in Abbott I, the Secretary found that 
increased imports of journal crosses and bearing races did not con- 
tribute importantly to their separation from employment from the 
Marion plant. The Secretary noted that his investigation did not 
establish an “important causal nexus” between increased imports 
and the separation of the service workers. For an “important 
causal nexus” the Secretary stated that he must find that at least 
25% of the service workers’ activities were expended in support of 
those departments which produced the import-impacted articles. 
Based on his investigation, the Secretary concluded that their ac- 
tivities accounted for “significantly less than 25% of direct labor 
costs” for all products manufactured at the Marion plant. 

After careful examination, the court found the record devoid of 
any data to support the Secretary’s conclusion. Furthermore, the 
court stated that, even if the supporting data existed, the Secre- 
tary’s rationale was flawed because he failed to account for the pos- 
sibility that the service workers’ efforts were not evenly distributed 
throughout the plant. Consequently, the court remanded the action 
to the Secretary to develop the relevant data, and to consider the 
effect, if any, of an uneven distribution of the service workers’ sup- 
port activities to all production departments at the Marion plant. 

In compliance with the court’s order, the Secretary conducted a 
further investigation, and on October 20, 1983, submitted his rede- 
termination. The Secretary also submitted a supplemental adminis- 
trative record, together with a copy of the Notice of Further Deter- 
mination, which reaffirmed his initial denial of certification of the 
Marion plant service workers. 48 Fed. Reg. 48876, 48877 (1983). 

This Court is empowered to review a decision by the Secretary 
which denies certification of eligibility for trade adjustment assist- 
ance benefits to assure that the determination is supported by sub- 
stantial evidence, and is in accordance with law. Trade Act of 1974, 
§ 284(b), 19 U.S.C. § 2395(b) (Supp. V 1981). 

After reviewing the original and supplemental administrative 
records, and the briefs of the parties, the court again remands the 
action to the Secretary for further proceedings in accordance with 
this opinion. 

For the Secretary to certify a petitioning group of workers as eli- 
gible, his investigation must disclose, among other things: 
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(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropri- 
ate subdivision thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales 
or production. 

Trade Act of 1974, § 222(3), 19 U.S.C. § 2272(3)(1976). 

In Abbott J, this Court reviewed the Trade Act of 1974 and found 
that it was silent as to coverage for service workers under the 
worker adjustment assistance program. Hence, the court stated 
that it would defer to the Secretary’s interpretation and applica- 
tion of the statute if it had “a rational basis in law,” was not “in- 
consistent with the legislative purpose of the statute,” and did not 
frustrate Congressional intent. Abbott IJ at ——, 570 F. Supp. at 49 
(citing John V. Carr & Son, Inc. v. United States, 69 Cust. Ct. 78, 
86, 347 F. Supp. 1390, 1896 (1972), aff'd, 61 CCPA 52, 496 F.2d 1225 
(1974), and Woodrum v. Donovan, 5 Ct. Int’] Trade ——, 564 F. 
Supp. 826, 829 (1983), appeal docketed, No. 84-651 (Fed. Cir. Dec. 1, 
1983)). 

The Secretary contends that for over five years he has interpret- 
ed the “contributed importantly” provision of section 222(3) to re- 
quire the existence of an “important causal nexus” between in- 
creased imports of the impacted article, and the resultant separa- 
tion of the service workers in question. The Secretary further sub- 
mits that the nexus is established by a showing that the activities 
of those workers are substantially integrated with the production 
of the import-impacted articles, in this case journal crosses and 
bearing races. By substantial integration, the Secretary means that 
at least 25% of the service workers’ activities are directly related 
to the group of workers producing the adversely affected articles. 

In reaffirming the correctness of his initial determination, the 
Secretary found that no service department or individual service 
worker expended at least 25% of a typical work week directly in 
support of the certified production departments, Departments 225 
and 230. Based on a finding of no substantial integration, the Sec- 
retary concluded that an important causal nexus did not exist, i.e., 
increased imports did not “contribute importantly” to the separa- 
tion of workers in the service departments at the Marion plant. 

Plaintiffs maintain that the administrative record establishes an 
important causal nexus. They point to the report of the Indiana 
State Employment Service '! which indicates that no journal crosses 
or bearing races could be produced by the certified departments 
without the support functions of the service workers. See 47 Fed. 
Reg. 16434 (1982). Indeed, the Secretary acknowledged and agreed 
with that conclusion in reaching his negative determination subse- 
quent to this Court’s initial remand in its memorandum and order 


‘The Indiana State Employment Service is the agency charged with the responsibility of implementing the 
certification decision and administering the benefit program at the state level. See Trade Act of 1974, § 239, 19 
U.S.C. § 2311 (1976 & Supp. V 1981). 
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in Abbott v. Donovan, 3 Ct. Int’] Trade 54, 55 (1982), which preced- 
ed the determination in Abbott I. See 47 Fed. Reg. 16434 (1982). 
Thus, plaintiffs argue that the Secretary’s determination is not 
supported by substantial evidence, and that the service workers are 
entitled to certification. 

The “important casual nexus” test is a reasonable method by 
which the Secretary may determine whether service workers fall 
within the scope of the adjustment assistance benefit provisions of 
the Trade Act of 1974. The parties do not dispute the apropriate- 
ness of the test. Rather, they disagree with its interpretation and 
application to the service workers in this case. Defendant admits 
that there exists some nexus between the two certified production 
departments and the service workers. Hence, the questions present- 
ed in this case are (1) the degree of that interrelationship; and (2) 
whether it is substantial enough to rise to the level of an “impor- 
tant causal nexus.” If the Secretary finds an “important causal 
nexus,” he must conclude that increased imports of the impacted 
articles ‘contributed importantly” to the service workers’ separa- 
tion from employment within the meaning of the Act. 

The court must now consider the Secretary’s interpretation of 
the “important causal nexus” test, and its application to the serv- 
ice workers at the Marion plant. In Abbott J, this Court discussed 
the Secretary’s use of a 25% standard to measure whether service 
workers were substantially integrated into the production process, 
thereby establishing the “important causal nexus’ needed for certi- 
fication. The court noted that the 25% standard may be appropri- 
ate where “the efforts of the service departments are evenly distrib- 
uted throughout the plant.” Abbott J at ——, 570 F. Supp. at 50 
(emphasis added). The court also stated that it was possible for the 
certified departments to be “service intensive,” that is, “require a 
higher percentage of services than do other departments.” Id. Nev- 
ertheless, the court found no supporting data in the original record 
pertaining to the activities of the service workers in relation to the 
production departments, whether certified or non-certified. Accord- 
ingly, the court remanded the action to the Secretary for a more 
detailed inquiry, and specifically instructed the Secretary to “ac- 
count for the possibility that services are not distributed evenly 
throughout the plant.” Jd. (emphasis added). 

A review of the supplemental administrative record reveals that: 


(1) there are 25 service departments which provide auxiliary 
and support services to the 33 production departments at the 
Marion plant; 

(2) auxiliary and support services are supplied to the produc- 
tion departments on an “as needed”’ basis; 

(3) the Dana Corporation does not maintain records of the time 
spent by the service workers in providing support services to the 
33 production departments at the Marion plant; 

(4) the Dana Corporation provided the Secretary with an esti- 
mate of the number of hours per work week expended by the 
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Marion plant service departments directly related to the produc- 

tion of journal crosses and bearing races; 

(5) the estimate disclosed an uneven distribution of support ac- 
tivities by the service workers to production Departments 225 
and 230; 

(6) the estimate revealed that some service workers, e.g., mill- 
wrights and machine repairmen, expended a higher percentage 
of their time in support of Departments 225 and 230 than did 
other service workers; and 

(7) no data was furnished documenting the extent of the serv- 
ice workers’ activities for the remaining 31 production depart- 
ments. 

A study of the record on remand shows that there exists an 
uneven distribution of support services among the production de- 
partments at the Marion plant. Consequently, the court does not 
pass on the reasonableness of the Secretary’s 25% standard or re- 
quirement. Rather, the court focuses on whether the Secretary, on 
remand, accounted for the possibility of ‘service intensive” produc- 
tion departments, and whether his redetermination is supported by 
substantial evidence, and is in accordance with law. 

The record on remand does not support the Secretary’s reaffir- 
mance of the non-existence of an “important causal nexus” be- 
tween increased imports of journal crosses and bearing races, and 
the separation of the Marion plant service workers. From the data 
compiled pursuant to the Abbott J remand, it appears that the time 
expended by the service workers in support of Departments 225 
and 230 varied extensively depending upon the type of work per- 
formed. For example, the contribution of some of the service de- 
partments, such as the power house department, was de minimis, 
whereas the support of others, like the millwright department, was 
much more substantial. Furthermore, while the Secretary submit- 
ted data as to the number of hours spent by each service depart- 
ment in relation to the two certified departments, he did not do the 
same for the remaining 31 production departments. In view of the 
foregoing, it is the determination of the court that this action be 
remanded again since the Secretary has not properly accounted for 
the possibility that some production departments are more “service 
intensive” than others. 

In remanding this action, the court notes that Abbott I implicity 
requires the Secretary to engage in a comparative analysis to de- 
termine which, if any, of the 33 Marion plant production depart- 
ments are “service intensive.” The Secretary ought also to calcu- 
late, on the basis of the best information available, the amount of 
time spent by the service workers in support of each production de- 
partment, certified and non-certified. The Secretary may then com- 
pare the data, and identify the “service intensive’ production de- 
partments. 

Under the trade adjustment assistance provisions of the Trade 
Act of 1974, the Secretary has a duty to investigate each properly 
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filed petition. Woodrum v. Donovan, 4 Ct. Int’l Trade 46, 544 F. 
Supp. 202, reh’g denied, 4 Ct. Int’] Trade 130 (1982). Furthermore, 
“because of the ex parte nature of the certification process, and the 
remedial purpose of the * * * program, the Secretary is obliged to 
conduct his investigation with the utmost regard for the interest of 
the petitioning workers.” Local 167, International Molders and 
Allied Workers’ Union v. Marshall, 643 F. 2d 26, 31 (1st Cir. 1981). 

The court is aware of the difficulties encountered by the Secre- 
tary in obtaining data from the Dana Corporation pertaining to the 
interrelationship of the various service and production depart- 
ments at the Marion plant. In view of the obligation noted in the 
Local 167 case, the Secretary ought to afford plaintiffs an opportu- 
nity to supply any relevant information or data which will assist 
him in conducting his analysis, and reaching a determination on 
certification. 

The analysis intended by this Court in Abbott I is not present in 
the record on remand. As noted, the only data available is an esti- 
mate of the hours expended by the 25 service departments in rela- 
tion to the production of journal crosses and bearing races by De- 
partments 225 and 230. Without reliable data and the necessary 
comparative analysis for all production departments, the court is 
unable to find any support for the Secretary’s conclusion that the 
two certified departments were not “service intensive,’ and thus, 
the record, here, as in Abbott J, did not establish the “important 
causal nexus” required for certification. 

Accordingly, it is hereby ordered that: 

1. This action is remanded to the Secretary of Labor for redeter- 
mination of the certification of eligibility for trade adjustment as- 
sistance benefits of the Marion plant service workers, in accord- 
ance with this opinion; 

2. Within 20 days of the service of this order, the Secretary shall 
obtain from the Dana Corporation the necessary information and 
data on the relationship of the service departments and the re- 
maining 31 production departments at the Marion plant; 

3. Within 10 days of the receipt of any information or data from 
the Dana Corporation on the integration of the service depart- 
ments with the production departments, the Secretary shall make 
that information available to plaintiffs’ counsel for comment; 

4, Within 10 days of receipt of the information or data referred 
to in paragraph 3, above, plaintiffs’ counsel shall serve the Secre- 
tary with written comments on the efficacy and pertinence of the 
information or data in question, together with any additional infor- 
mation or data which plaintiffs deem pertinent to the analysis re- 
quired by this opinion; and 

5. Thereafter, the Secretary shall consider the matter specified in 
paragraphs 2 and 4, above, and published in the Federal Register a 
new determination on the petition for certification of the service 
workers at the Dana Corporation’s Marion, Indiana plant; and 
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shall certify the record and report to the court the results of the 
further proceedings no later than August 1, 1984. 


(Slip Op. 84-65) 


AUSTRALIAN MEAT AND LIVE-STOCK CORPORATION, ET AL., PLAIN- 
TIFFs, Meat Import COUNCIL OF AMERICA, INC., INTERVENOR- 
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for summary judgment granted.] 
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OPINION AND ORDER 


Restani, Judge: In this action, plaintiffs seek a declaration that 
defendants may not negotiate voluntary restraint agreements con- 
cerning certain meat products that result in meat imports less 
than the minimum access floor contained in the Meat Import Act 
of 1979, Pub. L. No. 96-177, 93 Stat. 1291 (1979). Plaintiffs also seek 
an injunction to bar defendants from negotiating such agreements. 
Defendants contend that they have plenary authority to negotiate 
voluntary restraint agreements pursuant to the terms of the Agri- 
cultural Act of 1956 as amended, 7 U.S.C. § 1854 (1982), and that 
the Meat Import Act in no way limits this power. Defendants also 
contend that plaintiffs lack standing, the matter is not ripe for ad- 
judication, the case poses nonjusticiable questions, and the court 
lacks jurisdiction over intervenor’s claims. 

This action is before the court on plaintiffs’ motion for a prelimi- 
nary injunction, and cross-motions for summary judgment, consoli- 
dated pursuant to Rule 65(a)(2). At oral argument the court ruled 
that the court has jurisdiction over intervenor’s claim pursuant to 
28 U.S.C. § 1581(i). See United States Cane Sugar Refiners’ Associa- 
tion v. Block, 69 CCPA 172, 683 F.2d 399 (1982). The court reserved 
judgment on the standing, ripeness and justiciability of the issues 
presented, and on the merits of the motions. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 51 


The President may negotiate voluntary restraint agreements lim- 
iting imports to the United States pursuant to § 204 of the Agricul- 
tural Act of 1956. Section 204 provides in relevant part: 


The President may, whenever he determines such action ap- 
propriate, negotiate with representatives of foreign governments 
in an effort to obtain agreements limiting the export from such 
countries and the importation into the United States [of] any ag- 
ricultural commodity or product manufactured therefrom or tex- 
tiles or textile products, and the President is authorized to issue 
regulations governing the entry or withdrawal from warehouse 
of any such commodity, product, textiles or textile products to 
carry out any such agreement. 


7 U.S.C. § 1854. Pursuant to this section, President Nixon delegated 
to the defendants in this action, the Secretary of Agriculture, the 
Secretary of State and the Special Representative for Trade Negoti- 
ations (now the United States Trade Representative), the authority 
to negotiate bilateral agreements restricting imports into the 
United States of the meat products at issue in this action. Execu- 
tive Order 11539, 35 Fed. Reg. 10733 (1970). Since 1970 defendants 
have negotiated a number of voluntary restraint agreements limit- 
ing meat imports. 

In 1979, Congress passed the Meat Import Act of 1979 (1979 act). 
The 1979 act amended the Meat Import Act of 1964 (1964 act), to 
restructure certain statutory limitations on imports of meat prod- 
ucts. The 1979 act requires the Secretary of Agriculture every 
three months to estimate what quantity of meat products would be 
entered during the calendar year in the absence of import restric- 
tions. If the Secretary’s estimates is 110% or more of a statutorily 
determined level, then paragraph (f)(1) requires that: 


If there is no limitations in effect under this section for such 
calendar year with respect to meat articles, the President shall 
by proclamation limit the total quantity of meat articles which 
may be entered during such calendar year, except that no limita- 
tion imposed under this paragraph for any calendar year may be 
less than 1,250,000,000 pounds. Meat Import Act of 1979 § 2(f)(1). 


This quantity, i.e, 1,250,000,000 pounds, is referred to as the mini- 
mum access floor. 

Since the 1979 act was enacted, defendants have negotiated a 
number of voluntary restraint agreements with meat exporting 
countries to prevent meat imports from reaching the trigger level. 
In 1983, the trigger level was less than the 1.25 billion pound mini- 
mum access floor in subsection (f)(1). Defendants negotiated bilater- 
al agreements with Australia, New Zealand, and Canada to limit 
imports of meat products below the 110% trigger level. This led to 
total meat imports in 1983 below the minimum access floor. In 


'This is referred to as the trigger level. It is actually 110% of the base quota level. The base quota level is 
based on annual domestic production of meat, and cow beef in particular, and is determined prior to the calen- 
dar year. 
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1984 the trigger level once again is less than the 1.25 billion pound 
minimum access floor. 

Plaintiffs contend that the minimum access floor contained in 
the 1979 act is a statutory guarantee of market access for imports.? 
Thus plaintiffs argue that defendants have no authority to negoti- 
ate voluntary restraint agreements for less than the minimum 
access floor. Plaintiffs documented in detail the injuries they suf- 
fered in 1983 due to import restraints beneath the access floor. 
They contend that they face similar disruption this year because of 
the likelihood that imports will again be restrainted below the min- 
imum access level and that the current uncertainty over market 
access is presently damaging their business operations. 

Initially the court must determine the issues of standing, ripe- 
ness and justiciability. 

Plaintiffs contend that they have standing pursuant to 28 U.S.C. 
§ 2631(i) which reads: 

Any civil actions of which the Court of Internaitonal Trade has 
jurisdiction, other than an action specified in subsection (a)-(h) of 
this section, may be commenced in the court by any person ad- 
versely affected or aggrieved by agency action within the mean- 
ing of section 702 of title 5. 

Id. Defendants contend that plaintiffs are not within the zone of 
interests protected by the statutes at issue, that plaintiffs’ griev- 
ance is so generalized and broadly shared that the court should not 
hear it, and that plaintiffs have not demonstrated injury in fact. 

The court finds plaintiffs ciearly to be within the zone of inter- 
ests protected by the Meat Import Act of 1979. Plaintiffs are trade 
associations representing meat importers and exporters as well as 
individual exporters whose commercial livelihood in large part de- 
pends on meat imports to the United States. The 1979 act sets stat- 
utory limits on meat imports which directly affect their business. 
And the legislation history makes clear that one of the objectives of 
the 1979 act was “{t]o provide reasonable access to the U.S. market 
for imported beef and veal.” S. Rep. 96-465, 96th Cong., 1st Sess. 1, 
reprinted in 1979 U.S. CODE CONG. & AD NEWS 2654 (Senate 
Report). For similar reasons the court finds that plaintiffs’ griev- 
ances are not generalized. Plaintiffs face damage to their comme- 
cial livelihood, not merely a generalized, abstract concern for an 
issue. United States Cane Sugar Refiners’ Association v. Block, 5 
CIT ——, 554 F. Supp. 883 (1982), aff'd. 69 CCPA 172, 683 F.2d 399 
(1982), American Association of Exporters and Importers—Textile 
and Apparel Group v. United States, 7 CIT ——, Slip Op. 84-21 
(Mar. 14, 1984), app. pending No. 84-1060. 

The court also finds that this dispute involves injury in fact to 
plaintiffs traceable to the challenged action of defendants. See 
Duke Power Co. v. Caro’ina Environmental Study Group, Inc. 438 


2 Plaintiffs and intervenor represent meat exporters and importers respectively. Their contentions substantial- 
ly overlap and complement each other and for this opinion will b2 treated together. 
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U.S. 59 (1978). Defendants contend that since no import restrictions 
are currently in effect, plaintiff cannot be suffering injury. But tes- 
timony offered by plaintiffs’ witnesses clearly demonstrates present 
disruption to plaintiff's business based on the uncertainty over 
market access.* This disruption is directly traceable to the chal- 
lenged action. If the defendants cannot .negotiate voluntary re- 
straint agreements below the access floor, then plaintiffs will know 
that no restraint agreements like those negotiated in 1983 will 
limit the total market access for imports below the access floor. 
Plaintiffs will suffer less business disruption immediately and be 
able to plan better for the future. 

Next defendants contend that the court should not decide this 
action because the action is not ripe for adjudication. In a series of 
cases the Supreme Court has set out the criteria governing the 
ripeness doctrine. Abbot Laboratories v. Gardner, 387 U.S. 136 
(1967), Toilet Goods Association, Inc. v. Gardner 387 U.S. 158 (1967), 
Gardner v. Toilet Goods Association, Inc., 387 U.S. 167 (1967). The 
basic rationale of the doctrine 


is to prevent the courts, through avoidance of premature adju- 
dication, from entangling themselves in abstract disagreements 
over administrative policies, and also to protect the agencies 
from judicial interference until an administrative decision has 
been formalized and its effects felt in a concrete way by the 
challenging parties. 


Abbott Laboratories, 387 U.S. 148-149. The court must “evaluate 
both the fitness of the issues for judicial decision and the hardship 
to the parties of withholding court consideration.” Jd. at 149. 
Abbott, Gardner and Toilet Goods all dealt with challenges to 
regulations of the Food and Drug Administration prior to enforce- 
ment of the regulations against private parties. In Abbott and 
Gardner the court held that the pre-enforcement challenge was fit 
for judicial decision because the regulations set out a clearly estab- 
lished government policy, the challenge raised a purely legal issue 
of Congressional intent that would not be clarified by waiting for 
further administrative action, and pre-enforcement review would 
aid in administration of the regulations by establishing the scope of 
the agency’s regulatory authority. In both cases the court found 
that the regulations were concretely affecting the challenging par- 
ties by imposing substantial financial and administrative burdens. 
In contrast the court found the challenge in Toilet Goods prema- 
ture. Toilet Goods concerned a challenge to a discretionary regula- 
tion that authorized the agency to suspend agency certification of a 
company’s products if that company did not give the agency ade- 
quate access to the company’s products and facilities. Toilet Goods 


3 The disruption includes the difficulty Australian slaugher-houses face in determining what quantity of meat 
to produce, meat importers and exporters’ inability to offer assured supplies of meat throughout the year, and 
the uncertainty exporters face over whether to seek out new markets now in the event the American market is 
not open to them. 
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Association, Inc., 387 U.S. at 161. The court denied pre-enforcement 
review because the validity of the regulation would in large part 
turn on how it was applied in specific factual circumstances, e.g., 
whether a specific application furthered the purposes of the au- 
thorizing statute, whether a company’s trade secrets would be ade- 
quately protected in any inspection. Also the court decided that the 
challenged regulation would have no concrete impact on a compa- 
ny until it was actually applied. 


This is not a situation in which primary conduct is affected— 
when contracts must be negotiated, ingredients tested or substi- 
tuted, or special records compiled. . . . Moreover, no irremedia- 
ble adverse consequences flow from requiring a later challenge to 
this regulation by a manufacturer who refuses to allow this type 
of inspection. 


Id. at 164. 

At first glance this case bears some resemblance to Toilet Goods. 
As in Toilet Goods, this action challenges discretionary action. No 
voluntary restraint agreements are being negotiated for 1984 at 
this time. Defendants are not required to negotiate such agree- 
ments regardless of the level of meat imports. But on balance the 
court is convinced the circumstances of this action require immedi- 
ate adjudication. Defendants’ interpretation of their statutory au- 
thorization to negotiate agreements presents an issue fit for judi- 
cial decision. And plaintiffs have offered persuasive evidence that 
they are being concretely affected by defendants’ interpretation. 

Defendants have historically negotiated voluntary restraint 
agreements in any year that imports threaten to exceed the trigger 
level of the applicable Meat Import Act.* Moreover defendants’ ne- 
gotiations in 1983 establish that they interpret the Meat Import 
Act of 1979 to permit defendants to negotiate agreements that limit 
meat imports below the minimum access floor. This narrow legai 
issue is the sole substantive issue raised in this action. The papers 
in this action demonstrate that defendants adhere to their position. 
And the legal validity of this position will not depend on its appli- 
cation in particular factual circumstances. 

More importantly this action is ripe for adjudication now, be- 
cause if it is not reviewable under these circumstances it may 
never be reviewed. Defendants have historically negotiated re- 
straint agreements on an annual basis with each agreement expir- 
ing at the end of the calendar year. If plaintiffs cannot obtain judi- 
cial review now, they must wait, at their peril, until defendants ac- 
tually negotiate agreements. Plaintiffs would then have to hope 
meaningful judicial review could be obtained prior to the expira- 
tion of the calendar year. 

Immediate review is also appropriate to avoid undue interference 
with the conduct of foreign affairs. Immediate review will clarify 


* The Secretary's estimates are currently below the trigger level. Plaintiffs put on evidence indicating that the 
estimates were incorrect and would probably be revised. 
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the authority of defendants to enter into binding voluntary re- 
straint agreements. Judicial review after defendants have negotiat- 
ed agreements could seriously interfere with the delicate balance 
necessary in international trade negotiations. 

Plaintiffs have clearly demonstrated that they are being con- 
cretely affected by the defendants’ interpretation of their power. 
Unlike the Toilet Goods case, plaintiffs’ primary business conduct 
is presently being affected. They cannot enter into contracts with 
certainty of being able to fulfill them. Exporters cannot intelligent- 
ly manage their herds if they have no certainty of access to their 
largest market. These hardships are not speculative. Plaintiffs’ 
business operations are presently being disrupted because of the 
uncertainty over access to the United States market. 

But defendants further contend that, because no import restric- 
tions are currently in effect, no case or controversy exists thus pre- 
senting a constitutional bar to adjudicating this action. This con- 
tention is unpersuasive. The Third Circuit faced a similar problem 
when a plaintiff sought to challenge an E.P.A. regulation that had 
been withdrawn for procedural reasons. Dow Chemical Company v. 
United States Environmental Protection Agency, 605 F.2d 673 (8d 
Cir. 1979). The government sought to dismiss the challenge on the 
grounds that “there is at this time no rule extant with which Dow 
must comply.” Jd. at 677. The court disagreed, deciding that an 
actual, concrete dispute existed as to the agency’s authority be- 
cause the agency was clearly committed to its interpretation of its 
authority. The court also noted that the past application of the reg- 
ulation, combined with the likelihood that it would be applied in 
the future, was having a present adverse impact on plaintiff. Thus 
the court held that an actual controversy existed and judicial 
review was appropriate. The same reasoning applies here. 

Finally, defendants contend that plaintiffs’ action must fail be- 
cause it poses nonjusticiable questions. This contention is without 
merit. This action does seek to review executive action in the area 
of foreign affairs. And courts should be careful not to infringe on 
the executive branch’s power to conduct foreign affairs. But it is 
well settled that not every action involving foreign affairs is 
beyond judicial review. Baker v. Carr, 369 U.S. 186 (1962). This 
action challenges whether defendants are legally authorized to ne- 
gotiate certain voluntary restraint agreements. This issue is justici- 
able. American Association of Exporters and Importers, Slip Op. 84- 
21. 

As to the merits, the success of plaintiffs’ action hinges on 
whether defendants’ power to negotiate voluntary restraint agree- 
ments concerning meat imports is limited by the minimum access 
floor in the Meat Import Act of 1979. Defendants contend that the 
power to negotiate voluntary restraint agreements is in no way 
limited by the minimum access floor. Defendants are the executive 
officers charged with administering the statute and their interpre- 
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tation of their authority is entitled to some deference. Smith- 
Corona Group v. United States, 713 F.2d 1568 (Fed. Cir. 1983). To 
determine the proper application of the 1979 act the court looks 
first to the statutory language. “[T]he plain meaning of a statute 
must prevail in the absence of legislative history clearly indicating 
a Congressional intent differing from that manifested by the lan- 
guage used.” Luggage and Leather Goods Manufacturers of Amer- 
ica, Inc. v. United States, 7 CIT ——, Slip Op. 84-53 at 25 (May 11, 
1984). 

The controlling language here is in paragraph (f)(1) of the 1979 
act. Paragraph (f)(1) reads: 


If the aggregate quantity estimated before any calendar quar- 
ter by the Secretary under subsection (e)(2) is 110 percent or 
more of the aggregate quantity estimated by him under subsec- 
tion (eX1), and if there is no limitation in effect under this sec- 
tion for such calendar year with respect to meat articles, the 
President shall by proclamation limit the total quantity of meat 
articles which may be entered during such calendar year to the 
aggregate quantity estimated for such calendar year by the Sec- 
retary under subsection (e)(1); except that no limitation imposed 
under this paragraph for any calendar year may be less than 
1,250,000,000 pounds. The President shall include in the articles 
subject to any limit proclaimed under this paragraph any article 
of meat provided for in item 107.61 of the Tariff Schedules of the 
United States (relating to high-quality beef specially processed 
into fancy cuts). (emphasis added). 


The plain language restricts limitations imposed under paragraph 
(f(1) to no less than 1.25 billion pounds. Plaintiffs contend that the 
language must be read to restrict any restraint agreements under 
section 204 of the Agricultural Act of 1956 so that such agreements 
do not prevent 1.25 billion pounds of meat from being imported. 

The plain language of the statute will not support plaintiff's con- 
struction. The language of paragraph (f)(1) restricts the application 
of the minimum access floor to limitations imposed under this 
paragraph. Paragraph (f)(1) only imposes one type of limitation: a 
quota that the President must proclaim when the Secretary esti- 
mates that meat imports are likely to exceed the trigger level. 
Paragraph (f)(1), and the 1979 act as a whole, do not expressly 
modify or even mention defendants’ power to negotiate voluntary 
restraint agreements. Moreover the precise language used to de- 
scribe the application of the minimum access floor suggests that 
Congress did not intend the floor to apply generally to all import 
restrictions that affect meat. 

Despite the plain language of the statute, plaintiffs contend that 
the legislative history and the statutory scheme governing import 
restrictions generally require a broad application of the access 
floor. Plaintiffs contend that the legislative history demonstrates 
that Congress intended the minimum access floor as an absolute 
guarantee of market access for meat imports, and that § 204 of the 
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Agricultural Act of 1956 must be read in pari materia with the 
1979 act to give effect to Congress’ intent. 

The legislative history, while not entirely clear, does not demon- 
strate that the minimum access floor was intended as an absolute 
guarantee of market access. Plaintiffs point to the language in the 
House Report that indicates that “no limitation imposed for any 
calendar year may be less than 1,200,000,000 pounds [amended to 
1.25 billion pounds] regardless of what the formula calls for.” H. 
Rep. 96-238, 96th Cong., 1st Sess. 4 (1979) (House Report). Plaintiffs 
also rely on language that the 1979 act “guarantees the supplying 
nations that, regardless of the operation of the countercyclical for- 
mula, they will be provided a minimum access level to this country 
of 1.2 [1.25] billion pounds per year.” Jd. at 10. 

These passages, read in isolation, could support plaintiffs’ con- 
struction of the minimum access floor. But these passages both 
appear in the context of detailed discussions of the circumstances 
when quotas must be imposed and of the countercyclical formula 
that determines the trigger level for quotas. Jd. at 4, 10. The legis- 
lative history that directly details the application of the minimum 
access floor nowhere indicates that the floor applies to voluntary 
restraint agreements. As all parties have noted, Congress was well 
aware that defendants frequently negotiated voluntary restraint 
agreements to regulate meat imports. It is difficult to believe that 
Congress would nowhere mention, either in the statutory language 
or the legislative history, its intent to modify the use of voluntary 
restraint agreements if it truly intended to modify that power. 

Instead it appears far more likely that Congress did not intend to 
require defendants to negotiate voluntary restraint agreements for 
no less than the minimum access floor. Contrary to plaintiffs’ con- 
tentions, this does not make the minimum access floor a dead 
letter. Defendants cannot unilaterally impose voluntary restraint 
agreements. They must be negotiated. Meat exporting countries 
may choose not to voluntarily restrain imports and if they so 
choose they may rely on the minimum access floor to limit any 
quotas imposed under paragraph (f)(1) of the 1979 act. 

This reading is consistent with the overall thrust of the legisla- 
tive history. The legislative history makes repeated references to 
the need for a minimum access floor to honor the United States’ 
commitments to its trading partners. House Report at 10 and 20 
(memorandum of disapproval of President Carter accompanying 
veto of earlier bill modifying 1964 act), Senate Report at 10. Thus, 
it would make sense for the minimum access floor to restrict the 
effect of quotas the United States imposes unilaterally on our trad- 
ing partners. It would not make sense for the minimum access 
floor to restrict bilateral agreements negotiated between the 
United States and its trading partners. It would hardly serve the 
interests of our trading partners to restrict the United States’ abili- 
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ty to negotiate agreements on meat imports that best serve the in- 
terests of all parties.°® 

Plaintiffs’ citations to the floor debates do not demonstrate that 
Congress intended the minimum access floor to apply to voluntary 
restraint agreements. A number of comments from the floor do 
state that the minimum access floor is a guarantee of market 
access. 125 Cong. Rec. 36623 (statement of Sen. Dole), 125 Cong. 
Rec. 32359 (statement of Cong. Kelly). The court cannot read these 
general comments as demonstrating Congressional intent to modify 
defendants’ power to negotiate voluntary restraint agreements 
under the Agricultural Adjustment Act of 1956, especially when 
the 1956 act was not being amended or even mentioned in the 
debate. Other comments from the floor accurately describe the pre- 
cise role of the minimum access floor, “[iJn other words, quota re- 
strictions would not apply to the first 1.2 billion [amended to 1.25 
billion] pounds of meat imported into this country.” 125 Cong. Rec. 
32189 (statement of Cong. Frenzel). 

Therefore, it is ordered. 

Plaintiffs’ motion for summary judgment is denied, plaintiffs’ 
motion for a preliminary injunction is denied. Intervenor’s motion 
for summary judgment is denied. Defendants’ motion for summary 
judgment is granted. 


(Slip Op. 84-66) 


LUGGAGE AND LEATHER GOooDS MANUFACTURERS OF AMERICA, INC., 
and INTERNATIONAL LEATHER Goops, PLASTICS AND NOVELTY 
Workers’ Union, AFL-CIO, PLaintirrs v. THE UNITED STATES 
ET AL., DEFENDANTS 


Court No. 83-6-00943 
Before: BERNARD NEWMAN, Senior Judge. 


On DEFENDANTS’ MoTION FOR PARTIAL STAY OF JUDGMENT 
[Defendants’ motion granted.] 


(Dated: June 7, 1984) 


Miller & Chevalier, Chartered (Donald Harrison and Kenneth B. Reisenfeld, Esgqs., 
of counsel) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis, Esq. for defendants. 


5One comment in the House Report is arguably inconsistent with this interpretation. The report states “[t]his 
guarantee to our trading partners is also a guarantee to the consumer that foreign sources of supply will be 
maintained in good years and in bad.” House Report at 10. Consumers are not absolutely assured of a specific 
level of imports if voluntary restraint agreements are negotiated below the access floor. But this “guarantee” 
could also be read as only a limited assurance that the United States will not unilaterally hold imports below 
the minimum access floor. Obviously, consumers can never be certain that our trading partners will seek to 
export any specific quantity of meat to the United States. 
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BERNARD NEwMAN, Senior Judge: Defendants have moved pursu- 
ant to Rule 62 of the Rules of the Court of International Trade for 
a partial stay of that portion of the Court’s judgment of May 11, 
1984 directing defendants to “forthwith remove from the list of eli- 
gible articles under the GSP [Generalized System of Preferences] 
man-made fiber flat goods (flat goods, of textile materials except 
cotton, covered by item 706.39, TSUS)’. See accompanying opinion, 
7 CIT——, Slip Op. 84-53 (May 11, 1984). In the prior opinion, “this 
Court [was] compelled to find the President’s designation of [such] 
flat goods * * * as eligible articles under the GSP was contrary to 
law, and the continued refusal to remove those products from the 
list of GSP eligible articles is similarly contrary to law”. Jd. 

As this Court observed in its prior opinion, the GSP program is 
of great significance to our nation’s international trade policy; and 
indeed, it is needless to say that this Court did not take lightly 
overturning a Presidential action under the program. However, 
having there concluded that the Presidential action directly contra- 
vened the plain meaning and legislative history of 19 U.S.C. 
§ 2463(c)(1A), and considering the manifest injury to plaintiffs’ 
members during some three year delay that had already occurred 
in plantiffs’ efforts at the administrative level preceding judicial 
review, this Court regarded immediate relief for plaintiffs appropri- 
ate under the circumstances. 

In support of their application for stay, defendants assert that 
immediate compliance with the Court’s judgment would result in a 
loss of the Government’s opportunity to appeal the Court’s deci- 
sion, “thereby depriving the defendants of their right to have an 
independent review by an appellate tribunal’. Defendants’ motion 
at 2. Accordingly, defendants seek a stay of the judgment to and 
including June 25, 1984 (45 days from the judgment of May 11, 
1984) “to afford defendants with the opportunity to determine 
whether or not an appeal from this Court’s decision and judgment 
of May 11, 1983 is warranted and to file an appeal, if it is deter- 
mined that an appeal is warranted’. Jd. at 3. Alternatively, if de- 
fendants decide not to file an appeal, defendants seek a stay to 
June 25, 1984 which “will afford defendants with an opportunity to 
comply with the Court’s judgment in an orderly manner”. Jd. In 
this connection, defendants’ counsel submitted an unsworn repre- 
sentation to the Court on information, “that the removal of articles 
from the list of eligible articles must be effectuated by a Presiden- 
tial proclamation and that it ordinarily takes at least two weeks to 
prepare the papers necessary for the publication of a Presidential 
proclamation”. Id. 

While defendants’ application for stay is unsupported by an affi- 
davit or other verified statement, defendants’ application will not 
be rejected on that technical basis at this juncture inasmuch as an 
expeditious resolution is clearly indicated. Under Rule 62, the 
granting of the requested stay is within the discretion of the Court, 
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and after careful consideration of the requisite factors,! the Court 
holds that the Government’s request for a stay to and including 
June 25, 1984 is warranted by the circumstances outlined above. 

Plaintiffs concede that “some period of time is necessary to ac- 
complish the necessary Executive Order [removing the subject 
goods from the GSP list of eligible articles],” and plaintiffs do not 
object to defendants’ application if there is no further delay in im- 
plementing the Court’s judgment after June 25, 1984. In essence, 
plaintiffs object to a stay that would permit defendants on June 26, 
1984 to commence preparation of the necessary papers to imple- 
ment the Court’s judgment with an “open-ended” further delay in 
effectuating the relief sought by plaintiffs. This objection has 
merit. 

As noted supra, defendants have informed the Court that the re- 
quested stay will enable defendants to comply with the Court’s 
judgment. Therefore, defendant’s motion for a partial stay is grant- 
ed to and including June 25, 1984 to enable defendants to comply 
with the judgment, but no further stay will be allowed by this 
Court whether or not defendants decide to file an appeal. 


(Slip Op. 84-67) 


BETHLEHEM STEEL CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT, 
and HicH STEEL AND VANADIUM COoRP., DEFENDANT-INTERVENOR 


Court No. 82-10-01369 
Before Watson, Judge. 


(Dated: June 8, 1984) 


COUNTERVAILING Duty—TAx DEDUCTION 


The administrative determination that a tax deduction was not a 
bounty or grant is affirmed on the ground that a tax law is not a 
subsidy unless its terms or application are selective. A broad rule 
that “generally available” benefits are not subsidies is rejected. 

Law Offices of Eugene L. Stewart (Eugene L. Stewart, Terence P. 
Stewart and Paul W. Jameson) special counsel and Law Depart- 
ment, Bethlehem Steel Corp. (Curtis H. Barnette, General Counsel, 
Meredith Hemphill, Jr., Assistant General Counsel, Laird D. Pat- 
terson, General Attorney and Roger W. Robinson, General Attor- 
ney) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, David 
M. Cohen, Director, Commercial Litigation Branch (Velta A. Meln- 
brencis, Assistant Director, Francis J. Sailer and A. David Lafer, 
attorneys) for the defendant. 


1 See Virginia Petroleum Jobbers Ass’n v. Federal Power Comm'n, 259 F.2d 921 (D.C. Cir. 1958); Roses, Inc. v. 
United States, 4 CIT 172 (1982). 
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Busby, Rehm & Leonard (David Busby of counsel) for defendant- 
intervenor. 

Busby, Rehm & Leonard (John B. Rehm of counsel) for amicus 
curiae Hoesch Werke AG. 

Steptoe’ & Johnson (Michael Sandler and Alice L. Mattice of 
counsel) for amicus curiae British Steel Corp. 

Wendels, Marx, Davies & Ives (Pierre F. de Ravel d’Esclapon of 
counsel) for amicus curiae AG der Dillinger Huttenwerke and 
SACILOR. 

Sharrets, Paley, Carter & Blauvelt (Peter O. Suchman of counsel) 
for amicus curiae Hoogovens Groep BV. 

Robert M. Gottschalk (Richard E. Hull of counsel) for amicus 
curiae Forges de Clabecq, S.A. 

Arent, Fox, Kintner, Plotkin & Kahn (Stephen L. Gibson of coun- 
sel) for amicus curiae Stahlwerke Peine-Salzgitter AG. 

Mudge, Rose, Guthrie & Alexander (William N. Walker of coun- 
sel) for amicus curiae Usinor. 

Arter, Hadden & Hemmendinger (William H. Barringer, Christo- 
pher Dunn and Arthur J. Lafave III of counsel) for amici curiae 
Companhia Siderurgica Paulista and Usina Siderurgicas De Minas 
Gerais. 


Watson, Judge: This action is a judicial review of the final deter- 
mination made by the International Trade Administration of the 


Department of Commerce (ITA) in a countervailing duty investiga- 
tion of certain steel products from South Africa. This opinion deals 
with the phase of the determination in which the ITA determined 
that an income tax deduction allowed for the expenses of employee 
training programs conducted by the South African Iron and Steel 
Industrial Corporation (ISCOR) and the Highveld Steel and Vana- 
dium Corporation (Highveld) was not a bounty or grant. 47 Fed. 
Reg. 39379, 39381-82 (Sept. 7, 1982). 

The practice at issue was one in which companies (whose employ- 
ee training programs were certified by the South African Depart- 
ment of Manpower) were allowed to deduct 200 percent of the ex- 
penses of the training program from their taxable income. The ITA 
found that this practice was not a bounty or grant because of “the 
general availability of this tax benefit.” 47 Fed. Reg. 39382. The 
ITA found that all qualified training programs were available to 
all companies and industries and they were not restricted to cer- 
tain sectors of the economy or to exporters. It stated that “Our in- 
terpretation of the Act and past practice is that generally available 
benefits are not bounties or grants.” 47 Fed. Reg. 39383. 

The ITA explained the rationale of its decision in greater detail 
in Appendix 4 of its carbon steel products determinations (of which 
this determination was one) 47 Fed. Reg. at 39328. It read Section 
771(5) of the Trade Agreements Act (19 U.S.C. § 1677(5)) as limiting 
domestic subsidies to those which are given to only one company or 
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industry, or to a limited group of companies or industries, or to 
companies or industries in a limited region or regions of a country. 
It stated that Congress did not intend to require the assessment of 
countervailing duties for programs which benefitted all industries. 
It saw support for this conclusion in Congressional intent that the 
term “subsidy” be given the same meaning as “bounty or grant” 
and stated that generally available programs had never been con- 
sidered to give rise to a bounty or grant. In this opinion, the Court 
affirms the ITA determination solely on the ground that the prac- 
tice in question was a tax law, and tax laws are not subsidies to the 
taxpayer if their terms are generally available. The Court rejects 
the broader rationale that, as a rule, generally available benefits 
are not subsidies. 

At the outset, a short discussion of the particular provisions in 
the law governing this action may serve to avoid confusion. South 
Africa is not a “country under the Agreement,” within the mean- 
ing of section 701(b) of the Trade Agreements Act of 1979 (19 U.S.C. 
§ 1671(b)).1 The main consequence is that the assessment of coun- 
tervailing duties on its products does not require an injury determi- 
nation as a basis for the assessment of those duties. For this pur- 
pose, the law expressed in 19 U.S.C. § 1303 governs. That provision 
is a direct descendant of the original countervailing duty laws in 
that, aside from not requiring an injury determination, it continues 
to refer to the practice which warrants assessment of duty as “any 
bounty or grant.” 2 The Trade Agreements Act of 1979 uses the 


119 U.S.C. § 1671. 


* * * * * * * 


(b) Country under the Agreement. For purposes of this subtitie [19 U.S.C. §§ 1671 et seq.], the term “country 
under the Agreement” means a country— 

(1) between the United States and which the Agreement on Subsidies and Countervailing Measures ap- 
plies, as determined under section 2(b) of the Trade Agreements Act of 1979 [19 U.S.C. § 2503(b)], 

(2) which has assumed obligations with respect to the United States which are substantially equivalent to 
obligations under the Agreement, as determined by the President, or 

(3) with respect to which the President determines that— 

(A) there is an agreement in effect between the United States and that country which— 

(i) was in force on June 19, 1979, and 

(ii) requires unconditional most-favored-nation treatment with respect to articles imported into the 
United States, 

(B) the General Agreement on Tariffs and Trade does not apply between the United States and that 
country, and 

(C) the agreement described in subparagraph (a) does not expressly permit— 

(i) actions required or permitted by the General Agreement on Tariffs and Trade, or required by the 
Congress, or 

(ii) nondiscriminatory prohibitions or restrictions on importation which are designed to prevent decep- 
tive or unfair practices. 

219 USC. § 1303. 
* * * * * * * 

Countervailing duties. 

(a) Levy of countervailing duties. (1) Except in the case of an article or merchandise which is the product 
of a country under the Agreement (within the meaning of section 701(b) of this Act [19 U.S.C. § 1671(b))), 
whenever any country, dependency, colony, province, or other political subdivision of government, person, 
partnership, association, cartel, or corporation, shall pay or bestow, directly or indirectly, any bounty or 
grant upon the manufacture or production or export of any article or merchandise manufactured or pro- 
duced in such country, dependency, colony, province, or other political subdivision of government, then upon 
the importation of such article or merchandise into the United States, whether the same shall be imported 
directly from the country of production or otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of production or has been changed in condition by 
remanufacture or otherwise, there shall be levied and paid, in all such cases, in addition to any duties oth- 
erwise imposed, a duty equal to the net amount of such bounty or grant, however the same be paid or be- 
stowed. [emphasis supplied] 
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term “subsidies” to describe the same practices. The primary pur- 
pose of the definition of subsidy in section 771(5) of the Act (19 
U.S.C. § 1677(5)) is to make it plain that the term “subsidy” has the 
same meaning as the term “bounty or grant” and that there is a 
complete harmony and continuity between the two provisions. The 
Trade Agreements Act of 1979 then goes on to give, for the first 
time, specific examples of subsidies, the second group of which, con- 
sisting of certain specified domestic subsidies, is the focus of atten- 
tion in this dispute. The entire provision reads as follows: 

(5) Subsidy. The term “subsidy” has the same meaning as the 
term “bounty or grant” as that term is used in section 303 of this 
ee U.S.C. § 1303], and includes, but is not limited to, the fol- 
owing: 


(A) Any export subsidy described in Annex A to the Agree- 
ment (relating to illustrative list of export subsidies). 

(B) The following domestic subsidies, if provided or required 
by government action to a specific enterprise or industry, or 
group of enterprises or industries, whether publicly or private- 
ly owned, and whether paid or bestowed directly or indirectly 
on the manufacture, production, or export of any class or kind 
of merchandise: 

(i) The provision of capital, loans, or loan guarantees on 
terms inconsistent with commercial considerations. 

(ii) The provision of goods or services at preferential rates. 

(iii) The grant of funds or forgiveness of debt to cover oper- 
ating losses sustained by a specific industry. 

(iv) The assumption of any costs of expenses of manufac- 
ture, production, or distribution. 

It should be clear that the structure of this provision indicates 
that it is not adding to the old terms by example, but merely i/lus- 
trating by example. The old terms already include export subsidies. 
See, Downs v. United States, 187 U.S. 496 (1903); Nicholas & Co. v. 
United States, 249 U.S. 34 (1919). These are now illustrated by ref- 
erence to the list contained in Annex A to the Agreement on Inter- 
pretation and Application of Articles VI, XVI, and XXIII of the 
General Agreement on Tariffs and Trade. The old terms already in- 
cluded domestic subsidies. See, ASG Industries Inc. v. United 
States, 82 Cust Ct. 107, C.D. 4794, 467 F. Supp. 1200 (1979). Domes- 
tic subsidies are now illustrated by examples. 

From a structural standpoint, the defendants are making use of 
the prefatory material to an expressly limited set of illustrative ex- 
amples in the Trade Agreements Act. From this extremely narrow 
position, they are seeking to erect a monumental diversion of the 
course of the countervailing duty law. The structure of this provi- 
sion, the context of the prefatory material, and the words of the 
crucial phrase do not support the defendant’s position. 

A broad exception for practices or benefits which are generally 
available is rejected for the following reasons: It is contrary to the 
fundamental purpose of the law. It is not expressed in the statute. 
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It is not to be read into the law by virtue of legislative history. It 
has not entered the law through legislative recognition of past ad- 
ministrative practice or through present administrative interpreta- 
tion. Finally, it is not needed in order to avoid absurd or ridiculous 
applications of the law in individual cases. 

The result in this administrative determination is upheld strictly 
on the ground that laws of taxation are not subsidies to the taxpay- 
er unless the laws are selective in their terms, or in their adminis- 
tration. 

The fundamental purpose of the countervailing duty law is to 
provide a special duty to eliminate the advantage an imported 
product may obtain from forms of assistance termed “subsidies.”’ 
The duty is assessed when a subsidy is found to exist and, in a step 
not applicable here, when the imported products are found to be 
causing material injury to an industry in the United States. The 
primary object of the law is the removal of the advantage of a sub- 
sidy or the elimination of injury caused by products possessing the 
advantage of a subsidy. From the point of view of the objectives of 
the law and those whom it was meant to affect, the extent to which 
subsidization is practiced in the country of production is entirely 
immaterial. 

The Trade Agreements Act of 1979, which governs this proceed- 
ing, used the term “subsidy” to characterize the conduct sought to 
be equalized. 

With respect to domestic subsidies it made plain that certain pro- 
totypical domestic subsidies fall within the coverage of the Act. 

The Court rejects the proposition that Congress, in the midst of 
stating comprehensive details of inclusion, also stated an important 
limitation on the concept of domestic subsidy. 

The federal defendants and the defendant intervenors argue that 
the phrase “specific enterprise or industry, or groups of enterprises 
or industries” means that the beneficiaries must be some portion of 
the productive sector of the economy which is singled out from a 
larger mass. In other words, they argue that the word “specific” 
means that to be a subsidy, the government action must select a 
single enterprise or industry, or a specific group of enterprises or 
industries from out of the larger mass of enterprises or industries 
that make up the entire productive sector. 

In the opinion of the Court this reading is artificial and strained. 
It is a distortion of a passage which has a far more natural, harmo- 
nious, and straightforward intention. The language relied on by the 
defendants is simply one of the phrases used to insure that the 
listed government subsidies are covered in the widest possible 
range of circumstances. The phrase in question fits squarely into a 
series of meticulous parallel constructions. Thus, the paragraph 
opens with the alternative of “provided or required,’ meaning that 
the subsidy may be given by the government or conceivably com- 
pelled to be given by others. This already displays a highly inclu- 
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sive and cautious phraseology, which might even be considered un- 
necessary on the ground that a benefit which a government re- 
quired others to bestow would be provided indirectly and that con- 
tingency is covered by the later use of the phrase “directly or indi- 
rectly.” Nevertheless, since it is possible to argue that there is a 
distinction between the government using its own funds indirectly 
and the government simply requiring others to use private funds, 
the excess of caution shown in this phrase may be justified. 

In any event, the broad intention of the opening is evident. The 
phrase which is in issue here follows, and we will pass over it mo- 
mentarily to reach the phrase “publicly or privately owned.” This 
too shows an excess of caution because its omission would hardly 
have left benefits to government-owned enterprises outside the 
meaning of subsidy. Nevertheless, to anticipate the theoretical ar- 
gument that a government cannot subsidize that which it owns, the 
complete spectrum of ownership is covered. We then move through 
a final series of comprehensive alternatives, ‘paid or bestowed,” 
“directly or indirectly,” “manufacture, production, or export” and 


“any class or kind.” In all, the context conveys an overwhelming 
comprehensiveness in the scope of the coverage. This context alone 
dissolves the plausibility of the appearance in its midst of a mo- 
mentous exception for “generally available” benefits. 

Context aside, the natural meaning of this phrase covers situa- 


tions in which benefits are given to a single enterprise or to as 
many as possible. 

The word “specific” simply méans individual or single. In its po- 
sition in the sentence it is in perfect balance and contrast with the 
word “group,” meaning any larger conglomeration. In this phrase, 
as in the preceding and following phrases, Congress has covered 
the full range of possibilities, going from the subsidization of a 
single unit to all larger units, up to and including the entire pro- 
ductive sector. In the opinion of the Court, the entire productive 
sector of a nation’s economy is nothing more than a group of enter- 
prises or industries. It is to be noted, of course, that the words 
“generally available’ are not found anywhere in the law. 

The idea that a subsidy can exist only by means of a specific des- 
ignation or singling out of a favored group from the productive 
sector has no support in logic or law. In practical terms, it is likely 
that most subsidies will display selectivity. But, there is no reason 
why a particular benefit cannot be extended without limitation. A 
law created to deal with the advantageous effects of such benefits 
as are enjoyed by imports to be sold in the U.S. is hardly concerned 
with whether the challenged imports are the only beneficiaries or 
just one of many. 

The simple and direct way to understand the definition of subsi- 
dy contained in the Trade Agreements Act of 1979, is to see it as 
an attempt to cover all possibilities and all situations which fall 
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within the meaning of the term, within the reasonable analogies to 
the examples or, within the spirit of the law. 

The defendants’ position also presents at least two insurmount- 
able absurdities. If this prefatory material is read to announce an 
exception for all benefits which are generally available, then the 
outcome of an investigation will vary depending on what level of 
government is providing the benefits, even though exactly the 
same benefits are given to exactly the same producers. If, let us 
say, the central government provides benefits to all producers in a 
particular province, the benefits will be subsidies because the cen- 
tral government has “specified.’”’ On the other hand, if the govern- 
ment of the province provides the benefits, the benefits are general- 
ly available with reference to the power of that level of govern- 
ment and the benefits would not be subsidies. This is a result calcu- 
lated to subject the law to ridicule. 

In addition, if the prefatory material is addressed to all domestic 
subsidies, one is led to conclude that domestic subsidies cannot 
originate from non-governmental sources because the prefatory ma- 
terial explicitly limits itself to government action. Yet no one can 
deny that the law is written to reach private as well as public sub- 
sidies. This facet of the law may not have been fully explored over 
the years, but it certainly has not been eliminated. Yet this would 
be one of the consequences if the prefatory material is treated as 
controlling all cases. 

If we examine the specific examples of domestic subsidies listed 
in the statute we are at a loss to understand what ameliorating or 
transforming effect can possibly arise from the extension of these 
benefits to the entire economy. Can it be argued that financial as- 
sistance which is inconsistent with commercial considerations is no 
longer a subsidy when it is part of the basic policy of a government 
and available to all businesses? This approach cannot be reconciled 
with the fundamental purpose of the law which must extend to cer- 
tain commercial advantages even when a country has chosen to 
make them universally available. The question is not what is 
normal in the economy under investigation, but rather what is rec- 
oncilable with the standards of commercial fairness envisioned by 
this countervailing duty law. 

The plain meaning of this provision and its context do not sug- 
gest that “generally available” benefits are excluded from the defi- 
nition of subsidy. Nevertheless, legislative history is examined by 
the Court for the possibility that some unusual contrary intent 
may be revealed. 

With respect to section 771(5) the Senate Finance Committee 
Report stated as follow: 


Reason for the provision.—The definition of “subsidy” is in- 
tended to clarify that the term has the same meaning which ad- 
ministrative practice and the courts have ascribed to the term 
“bounty or grant” under section 303 of the Tariff Act of 1930, 
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unless that practice or interpretation is inconsistent with the 
bill. 


* * * * * * * 


The reference to specific subsidies in the definition is not all 
inclusive, but rather is illustrative of practices which are subsi- 
dies within the meaning of the word as used in the bill. The ad- 
ministering authority may expand upon the list of specified sub- 
sidies consistent with the basic definition. As under current law, 
both export and domestic subsidies are subject to countervailing 
duties, and a subsidy may be provided either by a government or 
governmental entity, subdivision, or customs union, or by a pri- 
vate party or group of private parties. [emphasis supplied.] 

No momentous exceptions are even hinted at in this legislative 
history. The inclusive intent of this provision is revealed in the fol- 
lowing colloquy between Senator Heinz and Senator Ribicoff. 

Mr. Heinz. This list is intended to define as subsidies some of 
the more egregious practices of our trading partners * * *. 

The point of this language and these examples, Mr. President, 
is to define subsidy broadly so as to catch within the scope of our 
law as many unfair trade practices as we can. That, of course, 
does not mean we countervail, because injury must also be found. 
It was the Committee’s intent, however, that the Treasury De- 
partment, or whatever administering authority ends up with this 
new law, not resolve petitions by arbitrarily concluding that vari- 
ous practices are not subsidies. Better to define the term broadly, 
as it ought to be defined, and then use the injury test as it is 
intended to be used. 

Can the managers of the bill confirm for me these comments 
on the definition of subsidy? 

Mr. Ribicoff. May I respond that I can confirm the Senator’s 
comments, and the Senator is correct. 


[125 Cong. Rec. $10,313 (daily ed. July 23, 1979)] 


If, following the thread of Congressional intent that “subsidy” 
have the same meaning which the administrative practice and the 
Courts have ascribed to the terms “bounty or grant,” we look to 
past history, we still find no support for an exclusion of generally 
available benefits. It is true that the subsidies found to exist in 
past cases were selectively bestowed. But it was the element of ben- 
efit, not the element of selectivity, which made them subsidies. In 
the past, arguments that tried to capitalize on extended degrees of 
availability were rejected. 

For example, an “allowance” paid upon the exportation of Brit- 
ish spirits was no less a bounty because the same allowance was 
given for spirits destined for ship stores, for use in methylation or 
for use in universities.* Nicholas & Co. v. United States, 7 Ct. Cust. 


3 Concerning the use in universities the Court tolerantly observed, “An allowance for goods sold universities, 
probably encourages attendance and education by enabling students to purchase them cheaper.” 7 Ct. Cust. 
Appls. at 108-109. 
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Appls. 97 (1916); aff'd. 249 U.S. 34 (1919). To this degree of exten- 
sion of the benefit the Court commented “how does the extension 
of the bounty of a generous government to more than one class of 
subjects change its character in either case?” 7 Ct. Cust. Appls. at 
108-109. 

Reasoning that these old cases did not envisage generally avail- 
able benefits as bounties or grants is impermissible. In fact, they 
dealt with benefits which were not generally available but in their 
logic and in the spirit of their application of the law they did not 
depend on the restriction of the benefit bestowed to a limited class 
of recipients. 

Over the years, had there been the administrative development 
of an exception for generally available benefits, that exception 
might conceivably have entered the present understanding of the 
terms “bounty or grant.” Nothing of the sort occurred. In fact, the 
enforcement history of the law is such that it is doubtful if any ad- 
ministrative exclusion from the terms “bounty or grant” would 
have become known. The public was not even informed of the con- 
duct of investigations until a 1967 amendment to the Customs Reg- 
ulations. (32 Fed Reg 13276.) The Treasury Department did not 
publish determinations which failed to find the existence of a subsi- 
dy until it was required to do so in 1975. (Amendments to Section 
303 in the Trade Act of 1974 (88 Stat. 1978, 2050, 19 U.S.C. 
§ 1303(a)-(6). Even then, it was not until the Trade Agreements Act 
of 1979 that reasons had to be given. (19 U.S.C. § 1671d(d).) This 
pattern of administration was hardly calculated to reveal which 
factors do not a bounty make. So it was not until recently that rea- 
soned decisions on the subject have been made public. 

The search for a meaning contrary to the plain meaning of the 
law leads us finally to the possibility of the defendants’ administra- 
tive interpretation entering the law in the process of the enact- 
ment of the Trade Agreements Act of 1979. 

The defendants have argued that in the last part of its tenure 
over the administration of the countervailing duty law (just prior 
to the enactment of the Trade Agreements Act of 1979) the Treas- 
ury department applied a rule that generally available practices 
were not subsidies. They refer to Bicycle Tires and Tubes from the 
Republic of China, 43 Fed. Reg. 32912-13 (July 28, 1978); Certain 
Textiles and Textile Products from Pakistan, 44 Fed. Reg. 2746 
(January 12, 1979); Certain Textiles and Textile Products from Ma- 
laysia, 44 Fed. Reg. 41001 (July 13, 1979); and Certain Textiles and 
Textile Products from Singapore, 44 Fed. Reg. 2748 (January 12, 
1979). 

The Court is of the opinion that these determinations, individual- 
ly or jointly did not convey a coherent rule regarding “general 
availability.” 

The Republic of China preliminary determination states that the 
exemption from harbor dues of raw materials used in producing 
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the product under investigation “has been determined in prior 
cases not to be countervailable because the Government’s decision 
to finance harbor facilities by means other than user charges is a 
ligitimate state function that does not confer a bounty to industries 
which benefit from such facilities.” This portion appears to be de- 
veloping, not an exception for generally available benefits, but an 
exception for benefits which flow from certain basic types of gov- 
ernment activity. The next portion of the determination stated that 
“there is no information to show that given sectors of the Taiwan- 
ese economy benefit from harbor facilities more than others,” and 
drew a contrast to a case in which Canadian grants for the im- 
provement of wharves were determined to be utilized almost exclu- 
sively by the fishing industry. This passage could easily be taken as 
requiring a high degree of selectivity in the benefit; in other words, 
a standard even more limiting of the concept of subsidy than an 
exeception for generally available benefits. Moreover, as plaintiff 
points out, the first practice examined in the Chinese Bicycle Tires 
determination, a 25 percent tax ceiling, was found to be a subsidy, 
even though, from the determination’s report of it, the tax ceiling 
of 25 percent was available to all firms whose establishment or ex- 
pansion was approved before a date certain. The tax ceiling was 
evidently judged by the fact that the preponderance of production 
was exported, suggesting that some sort of trade-effect standard 
was applied. 

This sort of determination, with its mixture of rationales, is 
hardly the delineation of a principle in sufficiently decisive form so 
that Congress can be said to have become aware of it and adopted 
it. 

The Pakistan determination was too opaque to show whether it 
found that an accelerated depreciation program was not a subsidy 
because it did not focus on exports or because it was generally 
available. 

The Malaysia determination has two rationales for finding that 
duty-free importation was not a bounty or grant. The first was 
simply that it was established Treasury policy under the counter- 
vailing duty law, that duty-free importation of raw materials or 
components was not a bounty or grant. The second was that the 
benefit was universally available in Malaysia. 

The Singapore determination found that two tax programs were 
not subsidies because they were “universally available to qualified 
firms.” 

From all this, the most that Congress can be said to have been 
aware of is that, in a growing number of cases, the administrative 
agency was not treating universally available tax laws as bounties 
or grants. But, this is a far cry from Congressional ratification of a 
rule that any practice which was generally available was not a sub- 
sidy. 
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The first administrative determinations which unequivocally at- 
tempted a broad exception for generally available government pro- 
grams were the determinations in the carbon steel investigations, 
one of which is here under judicial review. This is no more than a 
contemporary interpretation of the law by an administrative 
agency which we address in this opinion. 

As stated earlier, the Court’s analysis of the law persuades it 
that the formulation in this proceeding of a broad exception for 
generally available benefits is contrary to the plain meaning and 
intention of the countervailing duty law. 

The proper subject of this action is the question of whether a law 
of taxation is a subsidy. This question has not been dealt with 
before. It is the opinion of the Court that laws of taxation are not 
subsidies to the taxpayer. Laws of taxation are certainly not subsi- 
dies when they first exact taxes. They do not become subsidies to 
the taxpayer when they present equal opportunities to reduce the 
exaction. The reduction is no more a subsidy than the basic tax law 
itself or the repeal of the law. Tax laws become bounties or grants 
to the taxpayer only if the elimination, or reduction of the tax is 
selective. Only then can it be said that the bestowal of a benefit 
has replaced a general decision as to the level of taxation. 

In more abstract terms, those acts of a government which are 
fundamentally adverse to the purely economic self-interest of busi- 
ness enterprises are not subsidies. Decisions to reduce or eliminate 
the adverse effects of those acts are simply forms of a decision as to 
the desired extent of the adverse effect. The level of adverse effect 
is transformed into a positive benefit only when a select group is 
freed from the adverse effect while others are not. That is an act of 
subsidy by means of selective relief from an adverse condition. 

Such acts are distinguishable from acts which are donative or 
beneficial in their nature, by means of positive displays of largesse 
in the first instance. The size of the class of beneficiaries has no 
logical part in deciding whether intrinsically beneficial acts are 
giving benefits. The benefit of an original beneficial act is self-evi- 
dent. 

The only place for a test of “general availability” is in the deter- 
mination of whether a practice which is normally not a subsidy, 
but merely a decision as to the level of an adverse effect, has been 
transformed into a subsidy by means of selective application. The 
practice of allowing deductions from taxable income is a decision 
regarding the level of taxation. It is a practice which is not a subsi- 
dy unless it is done selectively. 

But laws or acts which give benefits by means other than the 
contraction of the exercise of governmental power, that is to say, 
by positive beneficial acts cannot be judged by the same logical 
standard. If such benefits are by some chance, generally available, 
that alone does not provide assurance that they are not subsidies. 
With respect to benefits resulting from the active bestowal of bene- 
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fits the development of exceptions should await the clarifying effect 
of individual cases. 

The result reached in this decision is in harmony with the result 
reached in Carlisle Tire and Rubber Co. v. United States, 5 CIT 
——, 564 F. Supp. 834 (1983). In that case, tax laws allowing the 
accelerated depreciation of equipment were held not to be bounties 
or grants. The rationales of the two decisions are different, howev- 
er. In Carlisle, the Court thought it was reasonable for the ITA to 
interpret the term “bounty or grant” as a practice which singled 
out an industry or group of industries for the benefits or privileges, 
but did not extend to all manufacturers and producers. The Court 
saw support for this view in the early cases and in dictionary defi- 
nitions and found a suggestion of support in more recent cases. 

In addition, the Court was concerned with the absurdity and in- 
surmountable difficulty of administering a standard by which any 
benefit provided by the government would be a countervailable 
bounty or grant. The court mentioned such benefits as the con- 
struction of public highways, tax credits for capital expenditures 
and government research and development programs. The Court 
also read the language of 19 U.S.C. § 1677(5)(B) as limiting the term 
subsidy to benefits which were not generally available and found 
this entitled to some weight in the understanding of the earlier 
terms of “bounty or grant.” In this decision the Court does not feel 
it is necessary to speak to a variety of practices which are not 
before the Court. It does not see the alternatives as being either 
the absurd assessment of countervailing duties on all beneficial 
acts of government or the exclusion from the effect of the law of all 
benefits which are generally available in a country. Both of these 
extremes have their absurdities. The Court does not need to enter 
into broad policy formulations based on general economic tenden- 
cies in the world. In the early phases of the interpretation of diffi- 
cult concepts of legislation (and these are the early days of sophisti- 
cated interpretation, despite the long history of such laws) it is best 
to keep the judicial results focused on the immediate factual pat- 
tern arising in each particular case. 

Within the limited exception for tax laws recognized in this opin- 
ion the Court finds that there was substantial evidence in the 
record to support a determination that this was a tax law and that 
it was not selective in its terms or application. On this ground, this 
aspect of the administrative determination is affirmed. 


(Slip Op. 84-68) 
UNITED STATES, PLAINTIFF v. STANLEY GORDON, DEFENDANT 


Court No. 84-1-00074 


Before REsTANI, Judge. 
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(Dated: June 13, 1984) 


[Motion to dismiss denied.] 


Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis, Esq., for plaintiff. 
Fronefield & deFuria (Leo A. Hackett, Esq.), for defendant. 


OPINION AND ORDER 


REsTANI, Judge: This matter is before the court on defendant’s 
motion to dismiss on the basis that the statute of limitations found 
at 19 U.S.C. § 1621 has run as to this action. Plaintiff's action is 
brought pursuant to 19 U.S.C. § 1592 to recover penalties on ac- 
count of fraud in the making of false customs entries. Plaintiff al- 
leges that defendant participated in the entry of certain automo- 
biles into the United States and that he knowingly filed false 
papers with the United States Customs Service (Customs) regarding 
these vehicles. 

Pursuant to § 1621 a fraud cause of action under § 1592 is not 
time barred if it is “commenced within five years after the time 
when the alleged offense was discovered.” 19 U.S.C. § 1621 (1982). 
Defendant alleged that a petition for relief filed on January 5, 1978 
caused or should have caused Customs to know that false docu- 
ments had been submitted to it. Defendant also asserts that tempo- 
rary possession of the vehicles at earlier times by Customs also 
caused Customs to have such knowledge. Barring other factors, 
either fact, if true, would constitute a valid statute of limitations 
defense since this action was filed on January 20, 1984. Plaintiff, of 
course, does not concede that the January 5, 1978 petition or pos- 
session of the vehicles caused it to discover the alleged wrong. 
Rather, it claims that the first material knowledge of the wrongdo- 
ing was obtained when the new owner of one of the vehicles under 
discussion revealed that it was a later model year car than indicat- 
ed by defendant. 

Defendant asserts that the motion to dismiss should be granted 
because on its face the complaint reflects a failure to comply with 
the statute of limitations. Jablon v. Dean Witter & Co., 614 F.2d 677 
(9th Cir. 1980). The court does not find the complaint to reflect that 
Customs had knowledge of the violations more than 5 years before 
suit was brought. Possession of the vehicle does not necessarily 
mean Customs agents knew the age of the car. Furthermore, nei- 
ther party has provided the court with a copy of the January 5, 
1978 petition which defendant claims also put Customs on notice of 
the claimed violations. Plaintiff has submitted an affidavit in sup- 
port of its position and defendant has not countered that affidavit 
with an affidavit or evidence of any kind. Therefore, the motion to 
dismiss must be denied, to the extent it is based on unsupported or 
disputed factual allegations. See United States v. R.I.T.A. Organics, 
Inc., 487 F.Supp. 75, 78 (N.D. IIL, 1980). 
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Defendant’s motion is also based on plaintiff's failure to plead 
the date of discovery of the alleged wrongdoing. Ordinarily statutes 
of limitations run from the time a cause of action accrues. Shonts 
v. Hirlman, 28 F. Supp. 478 (S.D. Cal., 1939). Tolling until the time 
of discovery is an exception to this general rule. Jd. In this case the 
statutory exception based on discovery of a fraud does exist, and 
courts have found that the statutes of limitation based on discovery 
of wrongdoing are “procedural”. That is, facts regarding discovery 
of wrongdoing need not be pleaded by plaintiff as an element of its 
cause of action, rather the statute of limitations may be raised by 
defendant as an affirmative defense. See Bongratz v. WL Belvidere, 
Inc., 416 F.Supp. 27 (N.D. Ill., 1976), which dealt with a federal stat- 
ute of limitations in a non-fraud context. On the other hand simi- 
lar statutory language has been found to constitute a “substantive” 
limitation which plaintiff must plead. McMerty v. Burtness, 72 
F.R.D. 450, 453 (D. Minn. 1976). Thus, it appears that this issue 
cannot be decided by merely examining the words of the statute at 
issue in an attempt to find a phrase which answers the procedural 
v. substantive question. The court must look to the policies behind 
the precedents on this point. 

In the securities fraud area the court in Shonts v. Hirlman, 28 
F.Supp. at 486, found that because a statute of limitations based on 
discovery of a fraud is an exception to the general manner of con- 
struction of statutes of limitation that the limitation constituted an 
element of the cause of action which must be pleaded. Likewise, in 
United States v. Firestone Tire & Rubber, 518 F.Supp. 1021 (N.D. 
Ohio 1981) the court found that fraudulent concealment as an equi- 
table exception to the statute of limitations must be pleaded with 
particularity pursuant to Rule 9(b) Fed. R. Civ. P. While neither of 
these cases is directly on point, they reflect a basic concern for fair- 
ness and judicial economy. The discovery exception to the ordinary 
limitation of actions rule benefits plaintiff, and plaintiff is not 
harmed by being required to plead it. Failure to plead facts relat- 
ing to discovery of the offense gives the complaint an appearance of 
untimeliness and contributes to confusion and unnecessary mo- 
tions. 

The court sees no reason to dismiss this action for a mistake in 
pleading at this early stage. Defendant is not prejudiced by allow- 
ing plaintiff to amend its complaint. Therefore, the motion to dis- 
miss is denied and plaintiff is permitted until 20 days from the 
date of this order to amend its complaint in accordance with this 
opinion. 
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FREEPORT MINERALS COMPANY (FREEPORT-McMoran INC.), PLAIN- 
TIFF v. UNITED STATES, DEFENDANT, SHELL CANADA RESOURCES 
LIMITED and CANADIAN SUPERIOR OIL, LTD., INTERVENORS 


Court No. 82-2-00247 


Before MALETz, Senior Judge. 


(Dated: June 14, 1984) 


OPINION AND ORDER 


Covington & Burling (Harvey N. Applebaum and Richard E. Neff on the briefs) for 
plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff on the brief), for defendant. 

Arnold & Porter (Patrick F.J. Macrory, Kenneth I. Juster, and Spencer S. Griffith 
on the brief) for intervenor Shell Canada Resources Limited. 

Shearman & Sterling (Donald L. Cuneo and David J. Mark on the brief) for inter- 
venor Canadian Superior Oil, Ltd. 


MALETz, Senior Judge: On January 27, 1982, the International 
Trade Administration of the Department of Commerce (ITA) made 
a final determination pursuant to section 751 of the Trade Agree- 
ments Act of 1979, 19 U.S.C. § 1675 (1982), to revoke an antidump- 
ing finding as to two producers of elemental sulphur in Canada, 
Shell Canada Resources Limited (Shell) and Canadian Superior Oil, 
Ltd. (Canadian Superior). See 47 Fed. Reg. 3811 (1982). Plaintiff 
Freeport Minerals Company (Freeport), a domestic producer of ele- 
mental sulphur, challenges this determination via a motion for 
review under this court’s rule 56.1. The government in turn has 
cross-moved for judgment affirming the ITA’s determination. 

Freeport contends that the administrative record demonstrates 
that the revocation determination of the ITA is contrary to law 
and that the findings upon which the determination was based are 
not supported by substantial evidence. More particularly, Freeport 
alleges that the ITA in its section 751 administrative review relat- 
ing to Shell and Canadian Superior failed to: (1) collect and review 
sales data up to a time reasonably proximate to its 1982 revocation 
determination; (2) satisfy the requirement of finding that no sales 
were being made at less than fair value and that there was no like- 
lihood of the resumption of sales at less than fair value; (3) apply 
the correct standard in the review process in that it improperly 
shifted the fact finding burden to Freeport; and (4) make proper 
dumping comparisons in reviewing a long term sales contract that 
Shell entered into in 1973 with a company in the United States. 
For the reasons that follow, the court denies Freeport’s motion for 
rule 56.1 review and grants the government’s cross-motion for judg- 
ment affirming the ITA’s revocation determination. 
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I. BACKGROUND 


On December 17, 1973, the Treasury Department—the predeces- 
sor to the present administering authority, the ITA— issued a find- 
ing of dumping under the Antidumping Act of 1921, as amended, 
19 U.S.C. §§ 160 et seq. (1970), with respect to elemental sulphur 
sold by a number of Canadian manufacturers including Shell and 
Canadian Superior. See 38 Fed. Reg. 34,655 (1973). On August 24, 
1976, Canadian Superior requested the revocation of the dumping 
finding as to it, while Shell made a similar request on November 3, 
1977.1 As a result, on February 8, 1979, Treasury issued a tentative 
determination to modify or revoke the dumping finding as to Shell 
and Canadian Superior. See 44 Fed. Reg. 8057 (1979). This determi- 
nation was based on the absence of sales at less than fair value by 
Shell and Canadian Superior for a period of two years, i.e., from 
January 1, 1975 through December 31, 1976. Treasury failed, how- 
ever, to take final action on its tentative determination. 

On January 1, 1980, the Trade Agreements Act of 1979 became 
effective and, among other things, repealed the Antidumping Act 
of 1921, see 93 Stat. 144 (1979), and prescribed new antidumping 
provisions. 19 U.S.C. §§ 1673 et seq. (1982). In addition, responsibil- 
ity for administering the new antidumping law was transferred on 
January 2, 1980 from the Treasury to the Commerce Department. 
See Reorg. Plan No. 3 of 1979, 93 Stat. 1381, 5 U.S.C. app. at 1170 
(1982). Soon after that, the International Trade Administration of 
the Department of Commerce started an administrative review of 
all outstanding dumping findings, as required by section 751 of the 
Trade Agreements Act. In reviewing the dumping finding on ele- 
mental sulphur from Canada, the ITA requested additional data 
from both Shell and Canadian Superior. Both companies complied 
and also agreed in writing to an immediate suspension of liquida- 
tion and reinstatement of the dumping finding if circumstances de- 
veloped indicating that elemental sulphur produced by them was 
imported into the United States at less than fair value prices. See 
46 Fed. Reg. 21,214, 21,215 (1981). 

As a result of its administrative review, the ITA, on April 8, 
1981, issued a tentative determination to revoke the dumping find- 
ing against Shell and Canadian Superior, having found that (1) for 
the period from January 1, 1977 through February 8, 1979, Shell 
made no sales at less than fair value, with the exception of one sale 
that involved de minimis margins; (2) for the period from May 1, 
1977 through February 8, 1979, Canadian Superior made no sales 
at less than fair value; and (3) “[t]here is no indication of any sales 
at less than fair value * * * by these firms since * * * [Feb. 8, 
1979].” Id. 


1 Unlike the Trade Agreements Act of 1979, the 1921 Antidumping Act did not specifically provide for revoca- 
tion of a dumping finding. However, Customs Regulations under the “old law” contained provisions for revoca- 
tion. See C.F.R. § 153.44 (1977). 
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Following this tentative revocation determination in April 1981, 
Freeport, pursuant to 19 U.S.C. § 1675(d) (1982), requested that the 
ITA conduct a full hearing. The ITA granted the request and held 
a hearing on October 19, 1981, at which Freeport appeared through 
counsel and Shell and Canadian Superior supplied additional infor- 
mation to both the ITA and Freeport. 

After receipt of this information and the parties’ briefs, the ITA 
made a final revocation determination on January 27, 1982. 47 Fed. 
Reg. 3811 (1982). The determination stated in part that the ITA 
“still finds that all sales by Shell Canada and Canadian Superior 
Oil were made at not less than fair value.” Jd. at 3812. The present 
motion for review and the government’s cross-motion followed. 


II. Time FRAME FOR REVIEW PERIOD 


Freeport argues that the Commerce Department regulations re- 
quire a showing of no sales at less than fair value for at least a 
two-year period of time reasonably. proximate to the revocation. 
Thus, in Freeport’s view, the minimum two-year period of adminis- 
trative review should include all sales at least up to the date of the 
tentative revocation determination. Because the ITA used a more 
remote period of no sales at less than fair value as the time frame 
for its tentative revocation determination,” Freeport insists that its 
determination is fatally flawed. The court cannot agree. 

In the first place, there is no specific language in the statute or 
regulations to support Freeport’s contention that the period of ad- 
ministrative review must include all sales up to the tentative revo- 
cation determination. On that question, the statute and regulations 
are silent. The only statutory provision at all relevant is 19 U.S.C. 
§ 1675(c) (1982), which provides that the ITA “may revoke, in whole 
or in part, * * * an antidumping order, * * * after review under 
this section.” And the only relevant Commerce Department regula- 
tion is section 353.54(a), which provides that “whenever the Secre- 
tary determines that sales of merchandise are no longer being 
made at less than fair value * * * and is satisfied that there is no 
likelihood of resumption of sales at less than fair value, he may act 
to revoke or terminate * * * such order or finding.” 19 C.F.R. 
§ 353.54(a) (1980). In order to do this, the regulation requires that 
the applicant for revocation provide ‘information demonstrating 
that the imported merchandise is not being sold at less than fair 
value,” and that the applicant has “‘no sales at less than fair value 
for at least a two-year period following * * * an Antidumping Duty 
Finding.” Id. § 353.54(b) (emphasis added). 

In short, there is no statutory or regulatory requirement that the 
ITA base its decision to revoke on the most recent two-year period 


2 As previously indicated, the ITA’s tentative revocation determination of April 8, 1981 was based on findings 
of (1) no sales at less than fair value by Shell for the period from January 1, 1977 through February 8, 1979, and 
(2) no sales at less than fair value by Canadian Superior for the period from May 1, 1977 through February 8, 
1979. 
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preceding a tentative revocation determination. And since “[{t]he 
law is silent with respect to the prerequisite for a revocation * * * 
the administering authority has broad discretion.”’ Potts & Lyons, 
The Trade Agreements Act: Administrative Policy and Practice in 
Antidumping Investigations, 6 N.C. J. Int’] L. & Com. Reg. 483, 523 
(1982). See also Chevron Standard Ltd. v. United States, 5 CIT ——, 
——, Slip Op. 83-39, 563 F. Supp. 1381, 1385 (1983). Given the dis- 
cretion thus accorded the ITA, deference is due its conclusion that 
under the statutory scheme a revocation determination need not 
necessarily be based on the two-year period immediately preceding 
the date of tentative revocation. See Zenith Radio Corp. v. United 
States, 487 U.S. 448, 450 (1978) (“The administrative interpretation 
of a statute by the agency charged with its administration is enti- 
tled to deference.”). See also, e.g., Asahi Chem. Indus. Co. v. United 
States, 4 CIT 120, 123 n.2, 548 F. Supp. 1261, 1264 n.2 (1982). 

Moreover, although the ITA’s tentative revocation determination 
of April 1981 was based on the absence of sales at less than fair 
value for time periods ending on February 8, 1979, the record here 
indicates a rational basis for the agency’s reliance on those earlier 
periods and the consequent time lag. For one thing, the complex- 
ities of the administrative review process created a time lag be- 
tween the date of the last sale analyzed for purposes of revocation 
and the actual notice of tentative revocation. This was particularly 
true in the present case, where the ITA had to analyze and review 
a large volume of data involving some fifty-two exporters. See 47 
Fed. Reg. 3811, 3812 (1982). Compounding this problem was the 
ITA’s large initial backlog of cases resulting from the transfer to it 
in January 1980 of antidumping administrative authority from the 
Treasury Department—a situation that exacerbated the inevitable 
delay in the determination of section 751 review and revocation 
cases. And there is the important added factor that at the hearing 
held by the ITA in October 1981 updated information was supplied 
by Shell and Canadian Superior that indicated an absence of sales 
at less than fair value. 

Freeport nevertheless insists that the final ITA determinations 
in Roller Chain, Other Than Bicycle, From Japan, 48 Fed. Reg. 
51,801 (1983), and Street Wire Strand for Distressed Concrete From 
Japan, 48 Fed. Reg. 45,586 (1983), demonstrate that the revocation 
determination in the present case violated “the * * * [ITA’s] well 
established policy to ‘update’ by means of a subsequent administra- 
tive review * * * all sales through the date of its tentative revoca- 
tion.” The record here is clear, however, that the ITA did in fact 
review pertinent information not only up to but beyond the date of 
publication of its tentative revocation determination. For example, 
its April 8, 1981 tentative determination notice states that “[t]here 
is no indication of any sales at less than fair value by * * * [Shell 
and Canadian Superior] since that time [i.e., February 8, 1979].” 46 
Fed. Reg. at 21,215. In addition, before making its final determina- 
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tion in January 1982, the ITA considered the additional informa- 
tion supplied by Shell and Canadian Superior at the October 19, 
1981 hearing that once again showed an absence of sales at less 
than fair value. 


Il]. EvipENcE oF Less THAN Fair VALUE SALES OR THE 
LIKELIHOOD OF RESUMPTION OF SUCH SALES 


A. Sales at Less Than Fair Value 


Freeport also argues that under the circumstances of this case 
there was a good cause for the ITA to require production of further 
data. It claims that data it submitted to the ITA showed that pre- 
vailing 1981 prices for sulphur in the Vancouver, British Columbia 
and Tampa, Florida markets reveal a significant probability of less 
than fair value selling. Among the data Freeport submitted was a 
statement of its market research manager comparing a market 
price in Tampa with a price in Vancouver, which comparison, ac- 
cording to Freeport, showed that the price in Vancouver was 
higher than the Tampa price. From this, Freeport argues that less 
than fair value sales must have taken place. 

The ITA properly gave no weight to this comparison. The record 
shows that Vancouver is not a home market for Canadian sulphur, 
but rather is a port from which sulphur is exported. In this regard, 
the Vancouver price quoted by Freeport is a price for export to 
third countries and not a home market price. But as to both Shell 
and Canadian Superior, the proper basis for a fair value compari- 
son is home market price compared to United States price.* Accord- 
ingly, the price of Canadian sulphur for export to third countries 
through the Port of Vancouver is irrelevant. 

Similarly unpersuasive is a second item in the record cited by 
Freeport. This consisted of average price statistics for 1981 pub- 
lished by the Alberta Resources Conservation Board, which indi- 
cate that “the price to customers in North America (U.S. and 
Canada combined)” was below the export price to third countries. 
However, as noted, the export price to third countries is irrelevant 
because the basis of comparison with United States price for both 
Shell and Canadian Superior is the Canadian home market price. 
Moreover, the price that Freeport suggests that the ITA should 
have used to compare with the third country export price is an av- 
erage of United States and Canadian prices and thus is meaning- 
less for purposes of making the comparison required by the statute. 

Freeport also urges that because margins of sales at less than 
fair value were found in respect to other Canadian producers in a 
preliminary sulphur determination published on September 15, 
1981, 46 Fed. Reg. 45,789, an inference can be drawn that Shell and 
Canadian Superior might also be selling at less than fair value. Ac- 


3In 19 U.S.C. § 1677b(aX1) (1982), Congress expressed preference for the use of home market sales, as opposed 
to sales to third countries, as the basis for foreign market value. 
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cordingly, Freeport suggests that the ITA was obligated to investi- 
gate further. The inference that Freeport asks the court to draw 
simply does not withstand analysis. Many of those producers found 
to have had dumping margins during the period covered by the 
September 15, 1981 preliminary determination were also found to 
have had such margins during the periods when Shell and Canadi- 
an Superior were found not to be engaging in sales at less than fair 
value. 46 Fed. Reg. 21,214; id. at 45,689. Thus, the preliminary de- 
termination in question has no bearing in respect to either Shell or 
Canadian Superior. 


B. Likelihood of Resumption of Sales at Less Than Fair Value 


Freeport next contends that the ITA violated its own policy in 
determining that there was no likelihood of resumption of sales at 
less than fair value. It relies on two ITA determinations—Cadmi- 
um From Japan, 46 Fed. Reg. 50815 (1981), and Canned Bartlett 
Pears From Australia, 46 Fed. Reg. 43224 (1981)—in which the 
agency reversed its tentative determinations to revoke dumping 
findings in view of the likelihood of resumption of sales at less 
than fair value. In both cases there had been no sales of the mer- 
chandise in question for a substantial period of time and the ITA, 
therefore, had no indication regarding the performance of these 
companies under an antidumping order. In both cases, also, the 
home market prices for the products in question were substantially 
higher than the United States market prices, so that if imports 
from those countries were to be resumed, there was the likelihood 
that they would be sold at less than fair value. 

Here, not only have Shell and Canadian Superior continued to 
ship sulphur to the United States since the initial dumping finding, 
such shipments have been consistently at or above fair value. 
Moreover, both Shell and Canadian Superior have given specific as- 
surances that they would exercise their best efforts to make no 
sales at less than fair value. These assurances have never been 
withdrawn and the ITA was entitled to rely upon them. 


IV. ALLEGED SHIFTING OF Fact FINDING BURDEN 


Freeport further complains that the ITA “attempted to shift the 
burden of proving conclusively that Shell and Canadian Superior 
continued to make sales at less than fair value squarely upon Free- 
port.” It bottoms this conclusion on the ITA’s failure to send ad- 
ministrative review questionnaires to Shell and Canadian Superior 
for the two-year period immediately prior to the tentative revoca- 
tion determination of April 1981. The ITA’s failure to do so, it says, 
has the effect of placing a burden upon the domestic party oppos- 
ing revocation to submit substantial evidence proving that Shell 
and Canadian Superior continued to make sales at less than fair 
value. 
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The argument is misdirected. Freeport overlooks what is re- 
quired of the ITA in a section 751 administrative review proceeding 
when a finding of no sales at less than fair value is arrived at and 
no evidence to the contrary is presented. The ITA’s finding of no 
sales at less than fair value is based, as previously indicated, upon 
substantial evidence in the administrative record. 

In effect, Freeport’s complaint is that the ITA failed to seek out 
information refuting its own findings of no sales at less than fair 
value—a burden patently not imposed by the statute. The provi- 
sions cited by Freeport to support this contention, 19 U.S.C. 
§§ 1673, 1673a, and 1678e (1982), deal with an entirely different sit- 
uation, i.e., the obligation of the ITA to initiate an investigation 
upon presentation of minimal information indicating only the pos- 
sible existence of sales at less than fair value. Thus, the threshold 
of evidentiary information required to initiate an investigation 
may be very low, depending upon the ability of the complaining 
party to gather information. That requirement stands in contrast 
to the circumstances of a section 751 review proceeding in which 
substantial evidence has already been furnished and is the basis for 
a finding of no sales at less than fair value. In other words, in light 
of an administrative record that shows no sales at less than fair 
value for a substantial period of time, the ITA properly presumed 
that there were no continuing sales at less than fair value. Given 
that situation, the ITA acted correctly in requesting Freeport to 
offer some support for its charges of sales at less than fair value 
when all the evidence before: the agency pointed to the contrary 
conclusion.‘ 


V. SHELL’s 1973 ConTRACT 


On April 10, 1973, Shell entered into a five-year contract to sell 
sulphur to a United States purchaser at specific prices. The con- 
tract was entered into after Treasury’s initiation of the fair value 
investigation and before the preliminary determination of sales at 
less than fair value of elemental sulphur. In the event dumping 
duties were assessed, the agreement provided that the purchaser— 
who was contracturally responsible for payment of those duties— 
could cancel the contract.*® 

Freeport maintains that the contract was not valid, because it 
was not a firm, fixed price contract. The court concludes to the con- 
trary that it was valid since it contained a “definite and determina- 
ble purchase price. . . prior to the date of exportation for compari- 
son with the foreign market value.” Voss Int’l Corp. v. United 


‘Freeport objects also to the ITA’s refus:l to grant it access to data examined by the Treasury Department in 
its earlier investigation, claiming that tie ITA in fact relied on these data in reaching its own decision. This 
argument ignores the fact that the data 10 question were irrelevant to the ITA’s own investigation, which fully 
satisfied the requirements of the Commerce Department regulations. See 19 C.F.R. § 353.54(a) (1980). 

5Since the latter period of the contract overlapped a portion of the ITA review period (January 1, 1977 to 
February 8, 1979), the ITA was obligated to make dumping evaluations as to sales under that contract as well as 
to other sales made within that period. 
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States, 82 Cust. Ct. 190, 195, C.D. 4801 (1979), modified and remand- 
ed, 67 CCPA 96, C.A.D. 1258, 628 F.2d 1258 (1980). Indeed, the ITA 
later verified that the prices under the contract had not varied. 

Freeport next contends that the ITA should have compared the 
prices of shipments made under the Shell 1973 long term contract 
with Canadian home market prices during the review period, 
rather than with the home market price at the time the contract 
was executed. But this position is inconsistent with the express lan- 
guage of the antidumping statute. 19 U.S.C. § 1677b (1982) estab- 
lishes the general rule that foreign market value should be ascer- 
tained as of the time of exportation to the United States. However, 
the statute goes on to provide an exception to this general rule. 
This exception specifies that “in the case of merchandise purchased 
or agreed to be purchased * * * prior to the time of importation, 
the foreign market value shall be ascertained as of the date of such 
purchase or agreement to purchase.”’ Id. § 1677b(a) (emphasis added). 

The exception recognizes that there is often a delay between 
sales and export. Congress was aware that it would be unfair to 
compare the export price with the foreign market price when the 
latter price may well vary over time. See Hearings on H.R. 2435 
Before the Senate Committee on Finance, 67th Cong., lst Sess., at 
42 (1921).6 

Further, it has been the consistent practice of the ITA to apply 
this interpretation and compare export prices under a long term 
contract with foreign market prices as of the date the agreement 
was entered into. See, eg., Portable Electric Typewriters from 
Japan, 48 Fed. Reg. 40,761 (1981); Elemental Sulphur from Canada, 
47 Fed. Reg. 14,057 (1982).7 

Finally, Freeport asserts that is was improperly denied a hearing 
with respect to this long term contract. The background is this. In 
response to questions raised by Freeport at the October 19, 1981 
hearing, the ITA released to it under protective order data showing 
that all shipments made by Shell under the long term contract 
were at above fair value prices. Freeport then submitted a list of 
issues that it alleged the data raised and requested a hearing on 
those issues. Shell then submitted additional data in response to 
Freeport’s concerns. The ITA responded by letter in January 1982 
to each of the issues raised by Freeport and denied its request for a 


® Freeport argues that the ITA should have compared the export price to the United States with equivalent 
long term contracts in Canada or third countries. No support is cited for this argument, which runs contrary to 
the statutes, regulations, and ITA policy. The contract was entered into as of April 10, 1973. The issue for anti- 
dumping comparisons is the home market value as of that date. That figure was easily verifiable and there was 
no need to resort to speculative determinations as to which other long term contracts are similar or comparable 
to the one at issue. Nonetheless, the ITA did compare the 1973 long term con‘ract with the most recent Shell 
long term contracts in force on that date. Thus, the ITA utilized the very procedure that Freeport argues it 
should have. 

7 Cases under the Robinson-Patman Act support this interpretation. It has been held on facts analogous to 
those presented here that price discrimination cannot be established by comparing the price of sulphur shipped 
under a fixed price contract with prices under more recently negotiated contracts. Texas Gulf Sulphur Co. v. 
J.R. Simplot Co., 418 F.2d 793 (9th Cir. 1969). The court there stated that fixed price contracts providing “[p]rice 
protection against market upswings are commonplace in the American industrial scene,” id. at 805, and that 
“(t]he validity of price protection provisions for the purpose of the Robinson-Patman Act must be evaluated at 
the time the contract is made.” Id. at 806 (emphasis added). 
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hearing. Freeport was given ample opportunity to comment in 
writing upon these issues. 

The law does not require that Freeport be granted multiple hear- 
ings. The Act requires only that the ITA hold “a hearing” upon the 
request of any interested party. 19 U.S.C. § 1675 (1982). Here the 
ITA held a full hearing before reaching its final decision, and fully 
considered and responded to each of Freeport’s concerns after the 
hearing was over. Congress could not have intended that a hearing 
be provided for every request of a petitioner. Otherwise, proceed- 
ings could be delayed indefinitely. Freeport was given ample oppor- 
tunity to raise its concerns and the ITA responded in full. A new 
hearing was not necessary. 


CONCLUSION 


For the foregoing reasons, Freeport’s motion for review is denied 
and the government’s cross-motion for judgment affirming the 
ITA’s revocation determination is granted. 
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voice prices and ap- 
praised values 


Appraised values as shown 
on entry documents, less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


| Appraised unit values less 
7.5%, thereof, net packed 


F.o.b.’ unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


Agreed 


Agreed 


Agreed 


Agreed 


Agreed 


Agreed 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


PORT OF ENTRY AND 
MERCHANDISE 


San Francisco 

St. Louis 

Transistor radios, together 
with their accessories 
and parts 


San Francisco 
St. Louis 
Binoculars 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


San Diego 
Binoculars 


San Diego 
Silk handkerchiefs 


Portland, Oreg. 

Transistor radios, together 
with their accessories 
and parts 


San Diego 
Earthenware 


San Antonio 

Transistor radios, together 
with their accessories 
and parts 
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R84/216 | Watson, J. Walter Fleisher Co. 5 Export value 
May 1984 


R84/217 Watson, J. W.J. Byrnes & Co. R60/19011, | Export value 


May 29, 1984 etc. 


R84/218 Watson, J. | W.J. Byrnes & Co. R61/12087, Export value 
May 29, 1984 etc. 


| 
R84/219 | Watson, J. W.J. Byrnes & Co. R61/24319, Export value 
May 29, 1984 etc. 


R84/220 Watson, J. W.J. Byrnes & Co. R61/24322 Export value 


(merchandise 
marked A and 


May 29, 1984 


R84/221 Watson, J. New York R59/11999, Export value 
May 30, 1984 Merchandise Co. ete. 


| 
R84/222 Watson, J. New York R601957, Export value 
May 30, 1984 Merchandise Co. etc. (merchandise 
marked A and 





Appraised values as shown 
on entry documents, less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


| 

| Fob. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


invoice prices 

of difference | 
between f.o.b. unit in- | 
voice prices and ap- | 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- | 
voice prices and ap- 
praised values (merchan- 
dise marked A) 

Appraised unit values less 
7.5% thereof net packed 
(merchandise marked B) 


A and B) 


bats invoice prices plus 
20% of difference be | 
tween f.o.b. unit invoice 
prices and appraised 
values 

| 


F.o.b. unit 
plus 20% of difference | 
between f.o.b. unit in- | 
voice prices and ap-| 
praised values (merchan- 
dise marked A) 

Appraised unit values less 
7.5% thereof net packed 
(merchandise marked B) 


Agreed statement 


Agreed statement 


Agreed statement 


Agreed statement 


Agreed statement 


Agreed statement 


invoice prices Agreed statement of facts 


Los Angeles 
| Stainless steel flatware 


of facts 


| Transistor radios, etc. 


| 
| 

of facts | Seattle, Wash. 
of facts 
| 


Seattle, Wash. 
T 


ransistor radios, etc. 


Seattle, Wash. 
Transistor radios, etc. 


of facts 


Seattle, Wash. 
| Transistor radios, etc. 


of facts 


Los Angeles 
Silk scarves 


of facts 


Los Angeles 
Transistor radios, etc. 


CS 
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DECISION DATE OF 


may 
| 
| 
| 
| 


JUDGE & 
PLAINTIFF 


NUMBER DECISION 
| R60/3078 


R8 


Watson, J. | New York 
May 30, 1984 | Merchandise Co. 


| R59/95, ete. 


Watson, J. New York 
Merchandise Co. 


May 31, 1984 


| R58/1786, 


| 
| Akron 
etc. 


June 4, 1984 | 
| R59/11992, 


Watson, J. 
June 4, 1984 


Bruce Duncan Co. 


Watson, J. 
June 4, 1984 


Bruce Duncan Co. 


R84/228 | Watson, J. 
June 4, 1984 


Bruce Duncan Co. 


Watson, J. 
June 4, 1984 


| Akron 
| etc. 


R60/22706 


R61/3033, 


etc. 


| R61/8273, 


etc. 





value 


value 


value 


value 
Export value 
value 
value 


| F.o.b. 


| Fob. 
| plus 
between f.o.b. 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b unit invoice 
prices and _ appraised 
values 


unit 
20% 


invoice prices 
plus of difference 
between f.o.b. unit in- 
voice prices and 
praised values 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of 
between b. 
voice prices 
praised values 


unit in- 


and 


unit 
20% 


F.o0.b. invoice prices 
plus of 
between f.o.b. 
voice prices 
praised values 


in- 
ap- 


unit 
and 


Appraised unit values less 
7.5% thereof net packed 


unit 
20% 


invoice prices 
of difference 
unit in- 
voice prices and ap- 
praised values 


ap- | 


| Agreed 


| Agreed 


difference | 


ap- | 


difference | 


aivnarenrenensiavanrnnansliisincamaeste 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


of fac 


facts 


PORT OF ENTRY AND 
MERCHANDISE 


Portland, Oreg. 
| Binoculars 


| Los Angeles 
Binoculars 


Los Angeles 
Binoculars 


Los Angeles 
Binoculars 


Los Angeles 
Transistor radios 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


| Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


$0 GHL dO SNOISIdG 


AGVUL TYNOILVNYGALNI dO LYNOO 





R84/230 


R84/231 


R84/232 


R84/233 


R84/234 


R84/235 


R84/236 


R84/237 


R84/238 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Bruce Duncan Co. 


Bruce Duncan Co. 


Craig Panorama, Inc. 


Distributors Import 
Co. 


EJ. & R. Gindi 


Fedco, Inc. 


Freeman-Lederman 
Co. 


Jemsa Plastics Corp. 


National Silver Co. 


R61/11814 


R61/19609 


R65/25486, 
etc. 


R65/4259, 
etc. 


R66/19389 


R66/24627, 
etc. 


R64/19431, 
etc. 


R64/428, 
etc. 


R62/5750, 
etc. 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. ‘unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


facts 


facts 


facts 


facts 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


Los Angeles 
Binoculars 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


New Orleans 

Transistor radios, together 
with their accessories 
and parts 


Los Angeles 
Batteries 


Los Angeles 
Batteries 


Los Angeles 
Porcelain ware 


New York 

Transistor radios, together 
with their accessories 
and parts 


Los Angeles 
Flatware 
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DECISION 
NUMBER 


R84/239 
R84/240 
R84/241 
R84/242 


R84/243 


R84/244 


R84/245 


R84/246 


JUDGE & 
DATE OF 
DECISION 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Watson, J. 
June 4, 1984 


Re, C.J. 
June 7, 1984 


Watson, J. 
June 7, 1984 


PLAINTIFF 


National Silver Co. 


National Silver Co. 


Southern Precision 


Instrument Co. 


Southern Precision 
Instrument Co. 


Southern Precision 
Instrument Co. 


Regal Accessories Inc. 


Marubeni America 
Corp. 


Fedco, Inc. 


COURT NO. 


R64/14811, 
etc. 

R66/4407 

R60/6808, 


etc. 


R60/11445, 
etc. 


R61/9069 


R61/8106, 
etc. 


79-5-00795 


R61/4266, 
etc. 


BASIS OF 
VALUATIO 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


(merchandise 


marked A and 


Export value 


Export value 





lue 
ndise 
A and B) 


HELD VALUE 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 
(merchandise marked A) 

Appraised unit values less 
7.5% thereof, net packed 
(merchandise marked B) 


Invoiced unit prices less 
the non-dutiable charge 
(if any) included therein 


Appraised unit values less 
7.5% thereof, net packed 


——__—_—_—___,—— 


statement of facts 


statement of facts | 


statement of facts 


statement of facts 


statement 


statement 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Los Angeles 
Porcelain ware 


San Francisco 
Flatware 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


San Antonio 

Transistor radios, together 
with their accessories 
and parts 


Dallas 

Transistor radios, together 
with their accessories 
and parts 


New York 
Silk scarves, etc. 


Los Angeles 
2-Hydroxyethyl 
late 


Methacry- 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 
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R84/247 | Watson, J. | Fownes Bros. R60/18270, Export value 
| June 7, 1984 etc. 


R8 | Watson, J. | Haruta & Co. R58/5978, Export value 
June 7, 1984 etc. 


Importers Associates, | R59/9086, Export value 


Inc. etc. 


| 

| Watson, J. 
| June 7, 1984 
| 


| 
| 
| 
| 
| 
Watson, J. | Lian Bros. Inc. 290765A, Export value 
June 7, 1984 | etc. 


R84/251 Watson, J. Lian Bros. Inc. R60/22292 Export value 
June 7, 1984 


R84/25% Watson, J. Mersco Textile Co. R58/27798, Export value 
June 7, 1984 etc. 


R84/253 | Watson, J. Nathan Zucker, Inc. 294798-A, Export value 
June 7, 1984 etc. 


R84/254 Watson, J. North American R63/2493, Export value 
June 7, 1984 Foreign Trading etc. 
Corp. 


North American R63/7155, Export value 
Foreign Trading etc. 
Corp. 


Watson, J. 
June 7, 1984 


| 
| 
| 
| 


| 
R84/256 i Oriental Exporters, R63/3158, Export value 
Inc. etc. 





F.o.b. unit invoice prices | Agreed 
less 7.5% thereof 


F.o.b. unit invoice prices Agreed 
less 7.5% thereof 


F.o.b. unit invoice sii ela 


less 7.5% thereof | 
| 


F.o.b. unit invoice prices | Agreed 
plus 20% of difference 
between the f.o.b. unit 

invoice prices and ap- 
praised values 


| 
| 


F.o.b. unit invoice prices | Agreed 


less 7.5% thereof 


F.o.b. unit invoice prices | Agreed 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 


praised values 


F.o.b. unit invoice prices | Agreed 
plus 20% of difference | 
between f.o.b. unit prices 


and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between the f.o.b. unit 
invoice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap-| 


praised values 


Equal to appraised values, | Agreed 


less 7.5% net packed 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


r facts 


r facts 


f facts 


f facts 


f facts 


f facts 


New York 
Gloves 


New York 
Tableware 


New York 
Gloves 


New York 
Tablecloths, etc. 


New York 
Tablecloths, etc. 


facts 


| 
| 
| 
| 
| 


Seattle 
Floor covering 


New York 
Artificial flowers 


facts | New York 
Transistor radios, together 
with their accessories 
and parts 
New York 
Transistor radios, together 
with their accessories 
and parts 


facts 


facts | New York 
Transistor radios, together 
with their accessories 

and parts 
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DECISION | 
NUMBER | 


JUDGE & 
DATE OF 
DECISION 


R84/257 Watson, J. 


June 7, 1984 


R84/258 Watson, J. 


June 11, 1984 


| 
| 
| 
| 


| Re, C.J. 
| June 12, 1984 


R84/259 


R84/260 Watson, J. 


June 12, 1984 


R84/261 Watson, J. 


June 12, 1984 





aaa 


la SIS OF 
COURT NO. ‘ATION 


289211-A, Export value 
etc. 


| R59 
etc. 


| PLAINTIFF 


| Regal Accessories, 
| Inc. 


Marubeni lida 
(America) Inc. 


Export value 


Duty at the rate o 
50% was 
liquidated for 


Ogden Marine, Inc. 
and Connecticut 
Transport Inc. 


sea to SS. 
Connecticut as | 
entry No. 
72143841, 
pursuant to 
Section 466(a) of 
the TA of 1930, 
amended. 
Additional duty 
the amount of 
$131.57 levied 


| 
| 
| 
| 
| 
repairs made at 
| 


Craig Panorama, Inc. Export value 


Haruta & Co. R62/10153, 


etc. 


Export value 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 

F.o.b. unit invoice prices | 
plus 20% of difference 
between f.o.b. unit in- 

| voice prices and ap- | 

| praised values 


> rate of Travelling and _ waiting 
time costs under Cus- 
toms Bill No. 80027183 
by district director shall 
be  reliquidated with 
$131.57 to be remitted to 
plaintiff Connecticut 
Transport, Inc. 


Appraised unit values less 
7.5% thereof, net packed | 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


| 
| 
| 


Agreed statement of facts 


Agreed statement of facts 


MERCHANDISE 


New York 
|; Cotton blouses 


Agreed statement of facts New York 


Fabrics 


| , 
Agreed statement of facts | San Francisco 


Not stated 


Los Angeles 

Transistor radios, together 
with their accessories 
and parts 


Agreed statement of facts | New York 


Dinnerware 


96 


aqVaL TWNOILVNYGLNI 4O LYNOO ‘SN AHL JO SNOISIOUG 





R84/262 


R84/263 


R84/264 


Watson, J. 
June 12, 1984 


Watson, J. 
June 12, 1984 


Watson, J. 
June 12, 1984 


Haruta & Co. 


Haruta & Co. 


Haruta & Co. 


R64/4232, 
etc. 


R64/9737, 
etc. 


R65/8658, 
etc. 


Export value 


Export value 


Export value 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit  in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
less 7.5% thereof 


F.o.b. unit invoice prices 
less 7.5% thereof 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


New York 


Dinnerware, etc. 


New York 


Dinnerware, etc. 


New York 
Dinnerware 
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Appeal to U.S. Court of 
Appeals for the Federal 
Circuit 


84-1255—Noss Company v. The United States—multi cyclone cen- 
trifugal cleaners—Appeal from Slip Op. 84-25, filed May 21, 
1984. 

83-1312—Hensel, Bruckmann & Lorbacher, Inc., v. The United 
States—INDUSTRIAL SEWING MACHINE NEEDLES—TARIFF ACT OF 
1930—as AMENDED BY THE CUSTOMS SIMPLIFICATION ACT OF 
1956—Appeal from Slip Op. 83-57, filed August 15, 1983. Af- 
firmed by CAFC June 8, 1984 (Appeal No. 83-1312) 
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